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NOVEMBER 2014 SUPREME COURT DECISION

David v. Bartel Enters,, A13-2141 (Minn. 11/26/14)

The employee's attorney sought a Roraff fee of $36,810.90 based on the statutory 25/20 formula
of the value of the employee's recovered medical benefits. The judge awarded a fee of $13,000
based on the formula and finding a fee above the statutory limit was unwarranted. The judge
would not consider the reasonableness of the $13,000 fee under Irwin however since the awarded
fee did not exceed the statutory limit for fees. The employer and insurer appealed arguing the
application of the statutory formula without judicial review of the fee for excessiveness was
unconstitutional by violating the separation of powers and intruding on the judicial authority
over attorneys and their fees (the same argument used in Irwin which led to the court throwing
out the statutory provision strictly limiting fees to $13,000).

The Court elected to recognize as a matter of comity the legislative determination that a fee
calculated according to the statutory formula is not excessive and they would not review the
reasonableness of a correctly calculated fee to determine whether it is excessive, absent
exceptional circumstances. The Court felt the Legislature had already established a reasonable
and fair balance between the interests of the employer and employee in achieving a speedy,
efficient and inexpensive resolution of a dispute and the Court accepted a correctly calculated fee
not exceeding the statutory limit was reasonable. They further noted, particularly in workers'
compensation matters that are "solely a creature of statute" great restraint must be exercised
before striking down a statute as unconstitutional.

NOVEMBER 2014 WCCA DECISIONS

Bennetts v. Allina Health System, WC 14-5725 (November 10, 2014)
Compensation Judge: Dallner
WCCA Panel: Cervantes, Wilson, Stofferahn

The WCCA affirmed the compensation judge's findings the requested treatment of medial
branch blocks and radiofrequency neurotomy was not reasonable or necessary and denied the
claim for medical expenses. The judge also held the treatment was not consistent with the
treatment parameters. The judge adopted Dr. Allen's (IME) conclusion the injections and RFNs
were not reasonable and necessary because they were not given in conjunction with active
treatment modalities. The employee had months of no formal active treatment and did not
perform home exercises as recommended by Dr. Spight and her physical therapist. The
employee argues she participated as required. The WCCA concluded the employee was not in
physical therapy contrary to her assertion and the employee admitted she did not follow her
home exercise program because she was in pain.

Minn. Rule 5221.6200, subp. 5B and Minn. Rule 5221.6205, subp. B require RFNs be given in
conjunction with active treatment modalities directed to the low back and neck respectively.
Minn. Rule 5221.6200, subp. 4B and Minn. Rule 5221.6205, subp. 4D state that exercise must
include active patient participation in activities designed to increase flexibility, strength,
endurance, or muscle relaxation.



Chelmo v. VZ Hogs, LLP, WC 14-5720 (November 14, 2014)
Compensation Judge: Marshall
WCCA Panel: Wilson, Stofferahn, Cervantes

The employer and insurer appealed the judge's denial of a discontinuance of temporary partial
disability benefits. The WCCA affirmed in part, reversed in part, and remanded for further
proceedings.

The employer and insurer filed a NOID for a cervical spine injury and employee filed a Claim
Petition alleging a lumbar and cervical spine injury. The employer and insurer denied liability
for the lumbar condition and objected to consolidation of the Claim Petition and Petition to
Discontinue. The judge held only the Petition to Discontinue would be considered at hearing
because they objected to consolidation.

The employer and insurer argued the judge erred (1) by failing to consider the employee's
income from his hobby farm and firefighting when evaluating loss of earnings and (2) by
addressing the lumbar spine injury after the judge denied consolidation. The WCCA noted the
employee's testimony alone may establish the need for restrictions and the record showed he
experienced limitations as a result of his cervical condition. The WCCA remanded for
reconsideration and instructed that the judge should issue additional findings as to whether the
cervical condition necessitated restrictions and reduced his earning capacity. The WCCA also
remanded to consider the earnings from his hobby farm and firefighter job for both weekly wage
calculation purposes and TPD benefit eligibility/calculation purposes.

Johnson v. Mainline Transportation, Inc., WC14-5711 (November 18, 2014)
Compensation Judge: Brenden
WCCA Panel: Hall, Stofferahn, Cervantes

The employee unsuccessfully appealed the judge's finding he did not sustain a low back injury
and failed to establish a new injury or aggravation of a pre-existing condition.

The exclusion of witness testimony: The employee inadvertently failed to disclose a witness on
a timely basis and the employer and insurer objected to testimony based on late disclosure. The
judge excluded the testimony of the witness. The employee made no motion or renewal of his
request and no offer of proof at hearing regarding the witness. Without the issue on record, the
WCCA must affirm. The employee failed to demonstrate prejudice or error to warrant a
reversal.

Based on the medical records, the judge inferred there was no specific event during the course of
the employee's work day which triggered his back pain. The employee denied any specific
trauma and reported low back pain over the last 48 hours. This is a question of credibility and
the WCCA found no basis for reversal.
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Mach, Jr. v. Wells Concrete Products Co., WC14-5710 (November 4, 2014)
Compensation Judge: Arnold
WCCA Panel: Wilson, Milun, Cervantes

The employee successfully appealed the judge's order dismissing his medical request with
prejudice based on collateral estoppel. Collateral estoppel may apply in the following
circumstances: 1) the issue is identical to one in a prior adjudication; 2) there was a final
judgment on the merits; 3) the estopped party was a party or in privity with a party to the prior
adjudication; and 4) the estopped party was given a full and fair opportunity to be heard on the
adjudicated issue. The MN Supreme Court has also held neither resjudicata nor collateral
estoppel should be rigidly applied and the focus is on whether its application would work an
injustice on the party against whom estoppel is urged.

At a 2011 hearing, the judge found the employee failed to show he suffered from complex
regional pain syndrome and failed to show neurostimulator trial, workup, implant, and follow-
ups were reasonable and necessary to treat the injury. The judge later found the removal and
replacement of the stimulator "represents maintenance and/or a continuation of treatment" which
was found non-compensable.

The employer and insurer contended the employee fully recovered from his 2008 work injury
and he required no further medical treatment. However, the judge did not find he required no
further medical treatment, but actually found the employee sustained an admitted work injury
and did not prove a neurostimulator was reasonable or necessary. Nothing in the findings
established the employee's work injury was temporary or had resolved. Under the
circumstances, the claim was not barred by resjudicata or collateral estoppel and the WCCA
reversed the judge's dismissal of the employee's 2013 medical request seeking payment for the
removal and replacement of the spinal cord stimulator.

Michal-Allen v. St. Luke's Hospital, WC14-5692 (November 5, 2014)
Compensation Judge: Baumgarth
WCCA Panel: Cervantes, Wilson, Hall

The employee unsuccessfully appealed the judge's finding she failed to establish her work duties
were a substantial contributing cause of a disc herniation sustained at home. The employee
argued the judge used a wrong legal standard when considering whether the employee sustained
a Gillette injury because the judge focused on the lack of pre-existing radicular symptoms
implicitly required an increasing crescendo of symptoms. This argument relied on Gillette injury
standards in Reese v. North Star Concrete., which requires specific work activity resulting in
specific symptoms which led cumulatively and ultimately to a work-related disability. The
Supreme Court reiterated evidence of specific work activities causing specific symptoms leading
to disability "may be helpful as a practical matter," but the determination of a Gillette injury
primarily depends on medical evidence. In Steffen, the Supreme Court reversed and remanded a
judge's denial of a Gillette injury where medical opinion supported an injury and the denial was
based solely on the absence of a history of specific work activity and resultant symptoms of the
kind required by Reese. The judge in the present case accepted Dr. Carlson's causation opinion
over those of Dr. Martinson, Dr. Murphy, and Dr. Gregerson, which was reasonable.



DECEMBER 2014 WCCA DECISIONS

Aegerter v. Fairway Foods and UPS, WC14-5715 (December 12, 2014)
Compensation Judge: Rieke
WCCA Panel: Cervantes, Milun, Hall

Fairway Foods unsuccessfully appealed the judge's finding the employee did not sustain Gillette
injuries to his low back and neck while working at UPS and the judge's award of reimbursement
to intervenors and medical providers who did not appear at the hearing. The WCCA held the
reports ofDrs. Wengler and Dowdle supported the judge's decision. Dr. Wengler opined the
employee's cervical spine problems related to the 1996 injury and the employee's later problems
and need for medical treatment were the natural progression of his prior admitted work injuries.
Dr. Dowdle opined the employee's work activities for UPS were not a substantial contributing
factor to his low back or cervical spine condition. Fairway Foods argued Dr. Wengler and Dr.
Dowdle were not provided with all details of the employee's job duties at UPS and, therefore,
did not have adequate foundation for their opinions. The WCCA disagreed.

With regard to intervention interests, the court in Sumner noted the "statutes and rules require an
intervenor must personally attend all scheduled administrative conferences and hearings in the
matter unless the intervenor's interests are otherwise established." The court also noted Minn.
Star. § 176.361 allows "limited exceptions to the personal attendance requirement, most notably
giving the compensation judge discretion to waive personal attendance by an intervenor at a
proceeding." The judge has the discretion to waive the personal attendance requirement since
the judge can assess whether an intervenors presence at the hearing is necessary for the full and
fair litigation of the issues. While Fairway Foods objected to the interventions, it did not specify
any issues with the claims or any prejudice by the non-appearance by the intervenors or potential
intervenors. The judge did not err by awarding the intervenors' interests in this case.

Bantz v. H.O.M.E.S., Inc., WC14-5721 (December 23, 2014)
Compensation Judge: Mesna
WCCA Panel: Hall, Wilson, Cervantes

The employer appealed the judge's finding the proposed low back decompression and fusion
surgery was reasonable, necessary and causally related to the employee's work injury. The
WCCA affirmed.

The judge relied on Dr. Klironomos' opinion and specifically found Dr. Segal's opinion
unpersuasive. A judge's choice between expert opinions is generally upheld unless the facts
relied upon by the expert in rendering his opinion are not supported by the evidence. The
employer argued Dr. Klironomos' opinion lacked foundation, claiming he relied on incorrect
information that the employee's symptoms improved after physical therapy in 2009 and that she
did not have symptoms between 2009 and the 2013 injury. The Employer argued Dr.
Klironomos erroneously assumed the employee recovered from this condition. There are no
medical records until after the 2013 work injury. The employee testified her symptoms did not
continue during that time, she did not seek further treatment, and her work activities were not
affected. The WCCA found no foundational deficiency in Dr. Klironomos' opinion.
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The employer also argued the surgery is not reasonable and necessary because the employee's
smoking habit significantly decreased the likelihood the spinal fusion surgery would be
successful. The judge found the surgery can be successful even in a patient who smokes. The
employer argued this conclusion is not supported by evidence in the record and cited Dr. Segal's
opinion and medical articles which indicate smoking decreases the likelihood of a successful
fusion surgery. The employee testified if the recommended surgery were approved, he would
quit. The judge could reasonably infer a successful fusion was possible for a patient who smokes
or could have credited the employee's testimony of her intent to quit smoking.

Berg v. Maplewood Care Center, WC14-5734 (December 5, 2014)
WCCA Panel: Milun, Wilson, Stofferahn

The employee petitioned to partially vacate the Award on Stipulation on the grounds there was
an unanticipated change in medical condition. Minn. Stat. § 176.461 permits the WCCA, for
cause, to set aside an Award and grant a new hearing for determination by a compensation judge.
For cause is limited to (1) mutual mistake of fact; (2) newly discovered evidence; (3) fraud; or
(4) a substantial change in medical condition since the time of the award that was clearly not
anticipated and could not reasonably have been anticipated at the time of the award.

When considering a petition to vacate an Award that is filed on the basis of change in condition,
the court generally applies the factors in Fodness v. Standard Caf6: (1) change in diagnosis; (2) a
change in the employee's ability to work; (3) additional permanent partial disability; (4) a
necessity for more costly and extensive medical care than previously anticipated; and (5) a causal
relationship between the injury covered by the settlement and the employee's current condition.

The vacation of an Award on the basis of change in the medical condition is not appropriate
unless a causal relationship exists between the employee's current condition and the work injury.
The judge found conflicting evidence regarding causation for the employee' s condition both
before and after the fusion surgery and it is not clear whether the condition was causally related
to the work injury.

The WCCA felt the stipulation language for a "close out of all medical benefits twelve months
after the date of surgery," did not provide clear meaning of settlement terms. The matter was
referred for an evidentiary heating to determine the causal relationship between the work injury
and pre-surgical condition. If applicable, the judge should find on the reasonableness and
necessity of the medical treatment.

Carpenter v. Summit Fire Protection, WC14-5737 (December 18, 2014)
Compensation Judge: Kohl
WCCA Panel: Wilson, Milun, Cervantes

The employer and insurer contend the judge made a finding of fact outside the scope of the
contested issues identified at hearing.

The primary issue at hearing was whether the employee sustained a biceps tendon tear. The
judge found the employee did not sustain a biceps tendon tear as a result of the work injury, but
went on to find that the employee was moving scaffolding and felt a big pop in his right arm



which dropped him to his knees. While the judge did not identify that incident as a work injury,
he described it to be a "significant event." The WCCA determined the judge's finding regarding
the onset of symptoms three weeks after the August 19, 2013, injury and his memorandum
discussing the employee's condition thereafter did represent an expansion of the issues beyond
those submitted to him for decision. Because the finding was outside the scope of the issues
contested at hearing, it was vacated.

Larson v. RR Donnelle-q, WC14-5729 (December 8, 2014)
Compensation Judge: Kelly
Court en bane (Stofferahn)

On appeal, the employee argued the judge erred in (1) denying penalties of 30% under Minn.
Stat. § 176.225, subd. 1 for the employer and insurer's "unreasonably or vexatiously" delaying
payment of Award on Stipulation; (2) denying penalties of 25% under Minn. Stat. § 176.225,
subd. 5, for "inexcusable delay" in payment by the employer and insurer; (3) denying penalties
under Minn. Stat. § 176.225, subd. 1, for frivolous defense raised by the employer and insurer in
filing an objection to the penalty assessment; and (4) denying attorney fees from the penalty
assessment payment employer made.

Minn. Stat. § 176.225, subd. 1, provides for an additional award as penalty of up to 30% where
the employer or insurer neglected to pay compensation. The judge found the late payment was a
result of neglect and awarded a penalty of 1% to the employee and 10% to the attorney, which
totaled 7% award to employee and 28% to attorney when combined with penalties awarded by
DOLI. The WCCA held the evidence supported the judge's decision.

Minn. Stat. § 176.225, subd. 5, requires a penalty of 25% against an employer guilty of
inexcusable delay in making payments. The WCCA affirmed judge's denial of penalties for
inexcusable delay where the insurer used an incorrect address in sending the settlement check to
the employee.

Penalties for a frivolous defense: the employer and insurer filed a timely objection to penalty
assessment, but later dismissed the objection and paid the penalties. The employee claimed the
objection was frivolous and/or for the purpose of delay. The judge found the employer and
insurer had valid defenses and there was no evidence to support the objection was frivolous.

Attorney fees: the judge denied the claim for attorney fees from the amounts paid under the
penalty assessment. No petition for excess fees was filed in connection with the penalty claims
and no evidence was offered that excess fees were appropriate.

Niemi v. MA Mortenson, WC14-5679 (December 4, 2014)
Compensation Judge: Baumgarth
WCCA Panel: Cervantes, Wilson, Milun

The employee appealed whether (1) the opinions of the independent medical expert, relied upon
by the judge, are supported by adequate foundation; (2) the judge erred in concluding the
opinions of the employee's treating physician were not entitled to substantial weight because
they were largely based upon the employee's subjective statements; (3) whether the judge



applies the appropriate legal standard in analyzing entitlement to permanent partial disability
benefits; (4) whether judge erred in denying PPD for RSD; and (5) whether the judge properly
determined the employee unreasonably refused stellate ganglion blocks to treat his RSD.

The WCCA held the judge did not err in adopting the IME Dr. Vorlicky's opinion the left lower
extremity RSD had not migrated to other extremities. They noted the physiology of RSD is not
well understood and controversial. The judge also did not err in finding the treater Dr. Lux's
opinions less persuasive than Dr. Voflicky's because Dr. Lux's opinions were predominately
based on subjective complaints.

Legal standard for RSD: To support a diagnosis of RSD, the rules require "at least five of the
following conditions persist concurrently in the affected member: edema, local skin color charge
of red or purpose, osteoporosis in underlying bony structures demonstrated by radiograph, local
abnormality of skin temperature radiation [...]." The judge found no documentation these
conditions were concurrently found on successive examinations. In Ellsworth v. Days
Inn/Brutgers Equities, the court held "persist concurrently" may be read to imply appearance in a
general period of time rather than a specific moment of time. The WCCA held the requirements
for a PPD rating do not preclude a diagnosis of RSD and the judge incorrectly stated or implied
five conditions must collectively be present on successive examinations. Rather, there must be
an affirmative diagnosis of RSD in a limb based on objective observation of at least some of the
RSD relevant conditions.

Unreasonable refusal of medical treatment: The judge found the employee (1) was advised by
multiple physicians to undergo stellate ganglion blocks (2) refused the blocks on each occasion
due to a needle phobia and (3) was advised the blocks could be administered under sedation.
The employee's refusal to undergo the blocks was unreasonable based on the opinions of Dr.
Bert and Dr. Hess and was supported by the evidence.

Omar v. Royal American Foods, WC14-5745 (December 10, 2014)
Compensation Judge: Tate
WCCA Panel: Wilson, Cervantes, Hall, Milun, Stofferahn

The employee unsuccessfully appealed the judge's decision denying approval of a Stipulation for
Settlement.

The parties submitted a Stipulation for Settlement which asserted three medical providers had
"been notified of their potential intervention and/or S_paeth interests and had failed to intervene in
any matter." The agreement also specified "copies of notice were previously put on file at the
Office of Administrative Hearings," and the employee and employer and insurer asked the court
to deny the potential intervention interests based on noncompliance with the statute governing
intervention. The judge denied approval of the stipulation stating "the parties seek to extinguish
the interests of potential intervenors. However, the parties did not attach the requisite notices of
proof of service sent to the potential intervenors. Despite having asked the parties to provide to
provide such documentation, the court has not received such documentation." The employee's
remedy is to either appeal to the MN Supreme Court or to resubmit the stipulation to the judge
with the requisite notices and ask the judge to reconsider.
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Willy v. Northwest Airlines Corporation, WC14-5709 (December 3, 2014)
Compensation Judge: Penny Johnson
WCCA Panel: Stofferahn, Hall, Milun

The employee appealed the judge's denial of medical mileage. The WCCA affirmed in part and
remanded for further consideration.

The litigation concerned whether the employee was owed reimbursement for mileage between
her home in Wisconsin and the medical appointments in the Twin Cities and Fairmont, MN. The
employee lived in Burnsville when she was injured. She treated at Sister Kenny Institute,
Phoenix Pain Management Center, and a psychologist in Edina and Dr. Welchin, an orthopedic
surgeon in Fairmont (125 miles south of the Cities). In 2009, the employee separated from her
husband and moved to Wisconsin, south of Green Bay. She continued to treat with providers in
Minnesota and insurer continued to pay. The employee's initial claim for medical mileage
totaled $18,000.

At hearing, the employee testified she rented a car for her Minnesota trips, but she did not submit
a claim for rental charges or lodging expenses. The judge found she treated with her doctors in
Minnesota for many years and established trusting relationships with them. The employee
contended Minn. Stat. § 176.136, subd. lb(d) limits the insurer's liability for out-of-state
treatment to charges the health care provider would be paid for the service under the other state's
workers' compensation law. The employee was concerned she may be personally billed for a
portion of her medical bills in Wisconsin. The judge determined the mileage reimbursement for
travel fi:om Minnesota to Wisconsin was not reasonable because the employee traveled 238-388
miles one way for the treatment in Minnesota. It was unreasonable to expect the insurer to pay
mileage costs for extensive travel when it was not established whether the same or similar care
was unavailable to the employee more locally.

A key question was whether or not same or similar care was available closer to the employee's
home in Wisconsin, but neither party investigated or presented any evidence on that issue. The
WCCA held the use of a rental car for medical travel does not preclude reimbursement for that
travel based on mileage. Minn. Rule 5221.0500, subp. 2E provides for payment of reasonable
travel expenses incurred for compensable medical services based on mileage.

However, there was no dispute the treatment by Minnesota providers was reasonable. Therefore,
some amount of medical travel expenses may be reasonable even though the total claim for
mileage between Wisconsin and Minnesota was found to be unreasonable. The WCCA
remanded for consideration of whether the employee is entitled to reasonable travel expenses for
the treatment received.

The employee argued the denial of her medical travel expenses from Wisconsin to Minnesota
was an infringement on her constitutional right to travel. The employee properly recognizes that
the WCCA has been granted limited jurisdiction by statute which precludes determining issues
of constitutionality. The WCCA did not consider the issue.



JANUARY 2015 WCCA DECISIONS

Bonilla v. Dakota Premium Foods, WC14-5728 (January 6, 2015)
Compensation Judge: Johnson
WCCA Panel: Cervantes, Hall, Stofferahn

The employee appealed the compensation judge's decision she sustained a Gillette injury, but
failed to give timely notice resulting in her claims being barred. The employee argued the
employer had notice of her Gillette injury (knowledge that would put a reasonable man on
inquiry). The court noted mere knowledge of disability is not sufficient, for the facts and the
circumstances of either the disability or the injury must put a reasonable man on inquiry that the
disability is work-related. It is not enough that the employer knew the employee had pain.

If there is no actual knowledge, Minn. Stat. § 176.141 states: "if the notice is given or the
knowledge obtained within 180 days, and if the employee...shows that failure to give prior
notice was due to the employee's mistake, inadvertence, ignorance of fact or law, or inability, or
to the fraud, misrepresentation, or deceit of the employer or agent, then compensation may be
allowed, unless the employer shows prejudice by failure to receive the notice, in which case the
amount of compensation shall be reduced by a sum which fairly represents the prejudice shown."
The judge found the employee did not provide notice within 180 days when she filed her Claim
Petition and the employee did not show delayed notice was due to ignorance, inadvertence, or
inability of the employee, or to fraud misrepresentation, or deceit of the employer.

The trigger for running the statutory time for giving the required notice commences not from
when a medical opinion on causation exists, but from when it becomes reasonably apparent to
the employee that the injury has resulted in, or is likely to cause, a compensable disability.

The employer and insurer cross-appealed the judge's finding of a Gillette injury, arguing the
finding of a Gillette injury is clearly erroneous and unsupported by substantial evidence in the
record. The judge found the opinion of Dr. Wengler more persuasive than the causation opinion
of Dr. Christopher Meyer. The employer and insurer argued Dr. Wengler's opinions did not
have adequate foundation because it was based on inaccurate, incomplete, or ambiguous
assumptions about the employee's work activities. The court noted Dr. Meyer may have had
more or different details, but that goes to the weight of the opinion, not the foundation. Although
Dr. Wengler may have overstated weight lifted by employee and activities involved, the
employee still moved "heavy weights" and performed lifting/reaching motions on a repetitive
basis. There was sufficient foundation for Dr. Wengler's opinions and determination of
causation.

The court affirmed the judge's findings in their entirety.

Hartwig v. Traverse Care Center, WC14-5758 (January 27, 2015)
On remand from MN Supreme Court
WCCA Panel: Hall, Milun, Cervantes

The employee appealed the ruling allowing the employer to offset the employee's PTD benefits
by the amount of retirement benefits from the Public Employees' Retirement Association
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(PERA). The WCCA originally affirmed, but the MN Supreme Court reversed and remanded to
the WCC who ultimately reversed the judge's decision.

Minn. Stat § 176.101, subd. 4 states "following the total payment of $25,000 of PTD paid, the
amount of weekly benefits being paid shall be reduced by the amount of any disability benefits
being paid by any government disability benefits program if occasioned by the same injury. This
reduction shall also apply to any old age and survivor insurance benefits." In Ekdahk the MN
Supreme Court determined "old age and survivor insurance benefits" refers only to federal social
security benefits. Therefore, employer was not entitled to offset PTD based on PERA and
WCCA reversed judge's award.

Hoffman v. Timberline Sports N Convenience, WC14-5754 (January 6, 2015)
Compensation Judge: Wolkoff
WCCA Panel: Stofferahn, Cervantes, Milun

The employee unsuccessfully appealed the denial of her claim for a rehabilitation consultation.
The issues at hearing were primary liability and the employee's entitlement to a rehabilitation
consultation. As a threshold issue, the employee must establish employment restrictions
resulting from the work injury. Dr. Barton (IME) concluded the employee had no employment
restrictions as a result of her July 2008 injury. The judge accepted Dr. Barron's opinion. The
WCCA held substantial evidence supports the judge's finding the employee did not have
restrictions as a result of her work-related injury.

Johnson v. University Good Samaritan, WC14-5760 (January 22, 2015)
WCCA Panel: Stofferahn, Milun, Hall

The pro se employee petitioned to vacate a mediation resolution/award, which the WCCA
denied. In the employee's 2007 application he argued the mediation agreement should be set
aside on the grounds of mutual mistake of fact, newly discovered evidence, and/or substantial
change in medical condition. The court determined the employee failed to establish any of those
grounds. The employee submitted no new evidence with his current application and as a result
there was no reason to revisit the previous determination.

In the current application, the employee also claimed fraud as a basis for vacating the settlement.
To establish fraud there must be: 1) a false representation of fact; 2) the representation must deal
with a past or present fact; 3) the fact must be susceptible of knowledge; 4) the representing
party much know that the fact is false; 5) the representing party must intend that another be
induced to act based on the false representation; 6) the other person must in fact act on the false
representation; and 7) the misrepresentation must be the proximate cause of the actual damages.
See Bramscher v. City of Perham Police Dep't (W.C.C.A. Feb 27, 1995).

The employee referred to the employer and insurer's reliance on the medical opinion of Dr.
McGrail, an alleged conflict of interest on the part of the mediator, and a failure on the part of
DOLI to properly investigate the denial of liability. None of these actions are improper or
contrary to the statute. The WCCA held the employee did not establish a legitimate basis for
cause to vacate the Stipulation for Settlement and his petition was denied.
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Labaw v. Pearson Auto Body, WC14-5752 (January 29, 2015)
Compensation Judge: Bouman
WCCA Panel: Cervantes, Milun, Hall

The employee unsuccessfully appealed the discontinuance of TTD benefits based on reaching 90
days post-MMI. The issue appealed was what law governs payment of TTD benefits where the
employee sustained admitted work injuries before and after 1984.

The employee relied on the judge's temporary order that the "old" law employer and insurer
(pre-84) provide temporary wage loss benefits. The court felt this reliance was not determinative
and misplaced. While liability for a 2011 injury was not adjudicated, the 2011 injury was
asserted as a basis for the temporary order, along with both 1983 and 2006 injuries. Liability for
both the 1983 and 2006 injuries was admitted and only apportionment needed to be determined.

The WCCA relied on Jo_9_y_ÿ, which concluded "if a period of disability is precipitated by a
consequential injury, a recurrence, or a mere temporary aggravation, which is simply a
continuance of an earlier injury, as opposed to a new, separate injury, the original injury
continues to be the controlling event and the employee's rights are governed by the Workers'
Compensation Act in effect on the date of the original injury. If, on the other hand, the employee
suffers a new, separate injury, that new injury supersedes the earlier injury as the controlling
even and the law in effect on the date of the new injury supersedes the law in effect at the time of
the injury.

Ochoa v. Aspen Ridge Lawn Maintenance, WC 14-5718 (January 16, 2015)
Compensation Judge: Johnson
WCCA Panel: Milun, Hall, Stofferahn

The employer and insurer unsuccessfully appealed the judge's findings that (1) the employee had
a 22.5% PPD rating for cervical, thoracic and lumbar pain syndrome; (2) the employee's medical
treatment was reasonable and necessary; and (3) the chiropractic treatment was in conformance
with the treatment parameters.

The judge adopted the 22.5% ratings provided by Chiropractor Jerikovsky (Back in Balance).
The employer and insurer argued the weight of the evidence supports a 0% PPD rating based on
the opinions ofDrs. Tontz (orthopedic record review service in Utah) and Todd (Noran Clinic)
and the chiropractor's treatment notes were inadequate and lacked specific documentation (range
of motion, spasm, etc.). The WCCA concluded there was sufficient support because the daily
chart notes at each visit documented the level of pain in the cervical, thoracic and lumbar spine,
the degree of loss of range of motion for each level, the amount of spasm at each level and
specific instances of tension, tightness and stiffness.

The employer and insurer also argued the judge erred in finding all chiropractic treatment was
reasonable and necessary and in conformance with the treatment parameters. Chiropractic care
is permitted for up to 12 weeks, up to five times for week for the first one or two weeks,
decreasing in frequency thereafter. The judge found chiropractic treatment resulted in gradually
decreasing symptoms over time. The employer and insurer argued the employee failed to meet
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any of the required factors in the treatment parameters under Minn. Rule 5221.6200, subp.
3B(1). The WCCA disagreed.

FEBRUARY 2015 WCCA DECISIONS

Brist v. Fergus Falls Granite, Inc., WC14-5733 (February 17, 2015)
WCCA Panel: Hall, Milun, Stofferahn

The employee petitioned to vacate an Award on Stipulation based on a substantial change in
medical condition. The WCCA granted the employee's petition.

A substantial change in employee's medical condition may be demonstrated by several factors,
including: a change in diagnosis, a change in the employee's ability to work, additional PPD, the
necessity of more costly and extensive medical care than initially anticipated, causal relationship
between the work injury covered by the settlement and the employee's current worsened
condition, and the contemplation of the parties at the time of the settlement.

The insurer admitted the employee had a change in diagnosis, a change in his ability to work,
likely additional PPD related to the decompression surgery, and additional medical care and
treatment. The insurer based its objection to vacating the Award on the grounds there was no
causal relationship between the employee's 2009 work injury and his low back condition, and
that his condition was related to the employee's degenerative disc disease, pre-existing
Scheuermalm's juvenile disc disease, weight and smoking history.

The employee argued the insurer's voluntary payment of his medical expenses since the time of
settlement was primafacie evidence of causation. The employee admitted the parties
contemplated there may be a need for additional medical treatment after settlement, but argued
the partied did not anticipate his significant deterioration to the point of permanent and total
disability. The WCCA found the employee proved his current condition was causally-related to
the work injuries and vacated the Stipulation.

Fiedler v. Home Depot, WC14-5755 (February 6, 2015)
Compensation Judge: Marshall
WCCA Panel: Stofferahn, Milan, Cervantes

The employer appealed the judge's finding the employee sustained a work-related injury arguing
the judge erred in (1) finding the employee to be credible and (2) accepting the opinions of Drs.
Bovard and Wengler because their opinions lacked requisite foundation. The WCCA affirmed.

The employer and insurer alleged the employee's description of the fall was implausible, if not
impossible. They also argued the judge erred in accepting the employee's testimony because it
conflicted with the medical records. However, the court noted there is no rule that medical
records must be given precedence over the testimony of a witness.
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Gamble v. Twin Cities Concrete and Lakeview Hospital, WC14-5757 (February 6, 2015)
Compensation Judge: Mesna
WCCA Panel: Hall, Milun, Stofferahn

The compensation judge denied fusion surgery as not reasonable and necessary, denying
reimbursement to the intervenor Lakeview Hospital after a lengthy appellate process. In 2014
the WCCA originally ordered automatic reimbursement to Lakeview due to the parties' failure to
give them timely notice. The MN Supreme Court reversed finding there was no material
prejudice to the intervenor to warrant automatic payment, but remanded to the WCCA to
determine whether the finding fusion surgery was not reasonable and necessary was supported
by substantial evidence.

In finding the procedure not reasonable and necessary, the intervenor Lakeview Hospital
appealed the judge's finding "there was no neurological consultation, EMG, discogram, or a
psychological consultation done before the surgery" when making his determination. Although
this finding was factually true, Lakeview argued the lack of various tests would not render the
fusion surgery unreasonable and unnecessary. However, the opinions of Dr. Florence and Dr.

Rieser both suggested additional diagnostics were necessary, or at least desirable, before the
fusion surgery. It is the judge's responsibility to resolve conflicts in expert testimony and it was
not error for the judge to consider the additional diagnostics as a factor in determining the
reasonableness and necessity of the medical treatment. Lakeview Hospital also appealed the
judge's finding "none of the doctors who examined the employee found sensory loss or any other
objective neurological findings." It was not an error by the compensation judge to consider a
lack of neurological findings as a factor in making the reasonableness and necessity
determination.

Johnson v. A Touch of Class Painting, Inc., WC14-5768 (February 17, 2015)
WCCA Panel: Stofferahn, Milun, Hall

The employee, appearing pro se, petitioned to vacate an Award on Stipulation which the WCCA
concluded was barred by a resjudicata and the petition was denied.

The employee argued the settlement should be set aside on the grounds of mutual mistake of
fact, newly discovered evidence, fraud, and/or a substantial change in medical condition. In his
2012 application, the employee argued the 2006 settlement should be set aside on the grounds:
(1) the employer and insurer and his prior attorney conspired against him; (2) that DOLI was
responsible for investigating the denial of liability and whether the employee was a subcontractor
before 2005; (3) the 2006 Stipulation needed to be accompanied by copies of all medical records
in possession under Minn. Rule 1515.2000, subp. 6; (4) he had shoulder surgery in 2008 and
should be entitled to payment for disability ratings of 6%; (5) he was not an independent
contractor; (6) he was on medication and confused at the time of the 2006 settlement and that the
settlement was, accordingly, in appropriate; and (7) he should be granted deference in litigation
because he is pro se.

The employee submitted no new evidence or records in support of his current claims and raised
many similar arguments in the previous litigation and proceedings. The WCCA held there was
nothing new or different in the employee's submissions which would entitle him to a vacation of
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the Stipulation and therefore because the employee had already litigated the claims raised herein,
they were barred by resjudicata.

Krueger v. B.F.S. d/b/a Pizza Hut, WC14-5746 (February 17, 2015)
WCCA Panel: Cervantes, Milun, Hall

The employee petitioned to vacate an Award on Stipulation on the grounds there had been a
substantial change in medical condition. The WCCA granted the petition.

The employee argued since the settlement in 1991, she had suffered substantial change in
medical condition. At the time of settlement in 1991, the employee was diagnosed with and was
treating for issues related to the low back. Dr. Wengler opined the employee's condition and
impairment were related to the 1977 injury and rated the employee with 30% PPD of the spine.
The employee was currently diagnosed with and treating for ongoing low back issues as well as
significant problems with her SI joints. The employer and insurer argued the employee's
condition has not changed so substantially as to meet the threshold required by pre-1992 statutes
and case law.

The employee argued she was now severely limited in functionality, including many activities of
daily living and unable to engage in any substantial work activity. The employee also incurred
significant medical expenses. There were a number of diagnostic procedures intended to rule out
other potential causes such as rheumatoid arthritis, but the employee argued her SI joints failed
because of the stress related to her work-related lumbar fusion surgery. The WCCA concluded
the employee adequately demonstrated good cause and fairness required the employee's petition
to vacate the 1991 Award on Stipulation be granted.

Kuhnau v. Manpower, Inc., WC14-5769 (February 17, 2015)
WCCA Panel: Milun, Stofferalm, Hall

Counsel for the employee petitioned the WCCA for Roraff fees for time spent in representing the
employee in an appeal decided in 2013. Having concluded the petition did not meet the specific
requirements of the statute, case law and court procedural rules, the WCCA denied the request
for additional fees on appeal.

The rules of practice require any petitions for the taxation of actual and necessary costs and
disbursements be filed within 45 days of the filing of the final appellate decision in the main
action. The WCCA acknowledged there is statutory authority which permits the court to raise
the issue of fees "at any time" in a workers' compensation matter; however, the WCCA declined
to exercise this discretionary authority to disturb a settled issue once significant time has passed.
In the present case, fees were awarded as a part of the 2013 decision, no appeal or objection was
taken from the fees awarded and the petition for additional fees was filed more than 10 months
after the WCCA issued its final decision in the case.
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Moon v. Travel Tags, Inc., WC14-5730 (February 12, 2015)
Compensation Judge: Dallner
WCCA Panel: Hall, Stofferahn, Cervantes

The employee unsuccessfully appealed judge's determination she sustained neither an
occupational disease nor a Gillete injury in the nature of an aggravation or acceleration of her
tight hearing loss.

The employee has the burden of proving her environment caused her disability. The judge found
the opinions of Dr. Hilton and Dr. Froymovich less persuasive than those of Dr. Rapport because
neither reviewed the employee's audiometry tests before she started working for the employer.
The employee asserted the audiometric testing before her employment was not relevant or
necessary because there is no question she had a congenital, progressive heating loss condition.
The court was not persuaded.

Sebghati v. Life Time Fitness, WC14-5740 (February 6, 2015)
Compensation Judge: LeClair-Sommer
WCCA Panel: Milun, Stofferahn, Hall

The employer and insurer appealed the finding the employee's work injury resulted in a cervico-
disequilibrium syndrome. The employee cross-appealed the finding certain treatment for visual
symptoms was not related to the work injury and the services provided by her QRC were not
reasonable and necessary. The WCCA affirmed.

The judge found the employee's work injury resulted in ongoing symptoms of headaches and
cervico-disequilibrium resulting in dizziness, imbalance, and associated nausea. The employer
and insurer argued the evidence failed to support a finding of any ongoing condition requiring
medical treatment or restrictions. They argued the medical opinions of Dr. Froymovich, Dr.
Tarrel, and Dr. Apte-Kakade relied on by the judge had inadequate foundation and were
insufficient to sustain the judge's findings. The WCCA held each expert took a medical history
and performed an examination, which rises to the level of knowledge required for an adequate
foundation.

Dr. Weingarden provided an opinion concluding the employee's visual complaints were
unrelated to the work injury. The judge found the opinion persuasive and denied expenses for Dr.
Rubenfeld's treatment. The choice of expert opinion is in the discretion of the compensation
judge.

The judge also denied vocational rehabilitation expenses for the employee' s QRC. The judge
found: 1) the services primarily focused on obtaining medical treatment and coordinating
litigation related information rather than the goal of returning the employee to suitable gainful
employment; 2) the quality of services was deficient and failed to provide the employee with
services intended to restore earning capacity; and 3) the direction and focus of the vocational
services was not designed towards a return to suitable part-time employment.
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MARCH 2015 SUPREME COURT DECISION

Kainz v. Arrowhead Senior Living Community, A14-1521 (Minn. 3/4/15)

This case was heard subsequently to D ykhoff where the WCCA applied a "work connection test"
that balanced the "arising out of" element with the "in the course of" element to determine
compensability of a work injury. The compensation judge awarded benefits to the employee
after fracturing her ankle on a staircase, with the sole issue before the judge being whether the
injury "arose out of,, her employment. The WCCA affirmed applying the Dykhoffrationale and
test. Since this test was late specifically rejected by the MN Supreme Court, they remanded the
present case back to the WCCA for reconsideration.

On remand, the WCCA again affirmed now applying the "increased risk" test as directed by the
MN Supreme Court. The WCCA found an increased risk based on the judge's finding of no
handrails on the stairway where the employee was injured. However, the MN Supreme Court
found this finding was manifestly contrary to the evidence based on the compensation judge's
findings being self-contradictory since he found the injury occurred halfway down the stairs, but
that the handrail extended two-thirds of the way down the stairs. Since both could not be true,
one or the other was incorrect. Further, the Court reviewed photographic evidence 0fthe
stairway and found the handrail extended down the length of the stairs. In light of this the Court
again reversed the WCCA's decision and remanded to the compensation judge to give them "an
opportunity to reconsider his decision in light of Dykhoff."
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