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Minnesota Supreme Court Cases

Dvkhoff Revisited
Kainz v. Arrowhead Senior Living Cmÿ., Supreme Ct. No. A14-1521, W.C.C.A. No. WC 14-

5701 (Minn. 2015).
Post-Dykhoff, it is becoming clear that a stairway alone does not constitute an increased risk.
On March 6, 2015, Justice Stras authored a strong rebuke to the W.C.C.A on its handling of the
two-prong test set out in Dykhoff. The court took issue with the W.C.C.A using facts not in
evidence because the compensation judge found that the injury occurred on the 6th step out of 12
and made a finding that there was no handrail even though another finding indicated that the
handrails extended 2/3 down the stairway and the photographic evidence shows that. Thus, the
finding that there was no handrail was "manifestly contrary to the evidence."
Second, there was no official finding by the compensation judge that the stairway was "kind of
steep." The W.C.C.A. relied on that to satisfy the increased risk test but it wasn't a finding by the
compensation judge.
The Minnesota Supreme Court has remanded the case back to the compensation judge for
reconsideration consistent with the Dykhoff case and in particular with regard whether the
stairway's steepness presented a special hazard.

The case is set for Pretrial with Judge Arnold. No hearing date is yet set.
Where Does this Leave Us?

Since Dykhoff, the Workers' Compensation Court of Appeals has also held that slipping in a rut
in a snow-covered employer parking lot while walking back @om discarding debris did
constitute an increased risk. Renwick v. Halverson Blaiser Group, WCCA No. WC13-5613

(April 10, 2014).
The W.C.C.A also found that the "street risk" docÿine was met where the employee slipped on
slushy snow on the curb as he was crossing a street between two of the employer's facilities.
Dennis v. The Salvation Army and American Zurich, et al:, WCCA No. WC14-5763 (April 8,
2015). Dennis is now on appeal to the Supreme Court.
Both of the above cases involve a special hazard fxom slush, snow or ice as well as crossing a
public street. There is no similar situation in connection with the referenced case. The W.C.C.A

specifically rejected the Employer and Insurer's argument that Dykhoffhas abolished the street
risk doctrine which permits compensabiIity for employees crossing street incidental to
employment.

These two cases and Kainz show us that there is likely to be a significant body of case law
developing in the coming years over the breadth and scope of the decision in Dykhoff. There is
certainly going to be times where denying a claim pursuant to Dykhoffmakes sense. There will
also be times where the likelihood of prevailing on that defense makes it little more than a tool
for denying a claim and positioning the case for settlement should litigation be commenced.
Most importantly, the devil is in the details. We see these cases as being fact specific and early

and thorough investigation of the details of the alleged injury are vitally important to defending
based on the "increased risk" test or simply accepting the claim. This means getting recorded
interviews, photo or video evidence if appropriate and maintaining any physical evidence that
may be necessary should expert testimony be needed to address the increased risk. Dykhoff
involved an employee walking along a flat, level, non-slippery surface. The facts were very
favorable to employer and insurer, so long as the "increased risk" test was applied. Less
favorable facts are still likely to result in findings of compensability.

Finally, it is misguided to simply ask if this mechanism of injury is something that could have
occurred at home or in the general public. If an employee's job duties require him to engage in
activity to further a business purpose and that activity increases his or her risk for and results in
an injury (even if it seems benign such as crouching down to assist a co-worker), it is likely
compensable.
Summary:

Tests:
• Increased Risk - The law in Minnesota post Dykhoff
o The work activity exposes the employee to injury that wouldn't
normally be faced in everyday non-work life.
o The employment activity by its nature, obligations or incidents may
reasonably be found to be the source of the injury-producing hazard
o Requires that there be a causal connection between the employment

and the injury
• Positional Risk - No longer the law in Minnesota
o "But for" the employee's position or placement at work the injury
would not have occurred
• Balancing - No longer the law in Minnesota
o Permits the court to weigh the "in the course of'' and "'arising out of''
prongs of the statutory scheme and fred compensability if one prong is
weak but the other prong is particularly strong.
Facts to watch for:
• The environment:

o Flat, level, non-slippery surfaces - these are likely not increased risks
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o Stairways - these on their own are likely not increased risks
• The lack of handrails or other circumstance may make this an
increased risk
o Inclines - more than simply an incline is likely needed for an increased

risk
o Lighting or observability may come into play here as well
The activities of the employee that may increase risk:
o Requirement to twist, bend, lift, kneel or crouch directly related to the
work being performed

o Carrying objects
o Interactions with co-employees and customers
Potential Exceptions:
o "Street Risk" doctrine
o "Personal Comfort" doctrine
o Exigent circumstances

Present Value Reduction to Lump Sum PPD Payment
Roskos v. Bauer Electric, Inc., No. A14-1831, Supreme Ct. April 20, 2015 (Minn. 2015).
On April 20, 2015, the Minnesota Supreme Court affmned without opinion the compensation
judge's Findings and Order that had also been affirmed by the W.C.C.A.
In this case, the employee was involved in an accident while working for Bauer Electric. The
injury was accepted and Bauer and its workers' compensation insurer, Federated, paid various
workers' compensation benefits. The average weekly wage was not in dispute and the parties
agreed the employee had sustained a 99 percent PPD rating as a result of the work injury. Bauer
Electric and Federated began making periodic payments.
The employee, through his guardian, requested a lump sum payment of PPD benefits. Bauer and
Federated applied a 5 percent discount rate under Minn. Stat. § 176.165, subd. 2a(b) to account
for the present value of the benefits. The maximum discount rate under the statute is 5
percent. Bauer and Federated made a lump sum payment of $373,079 to the employee.
The employee's guardian subsequently filed a Claim Petition alleging Bauer and Federated erred
in applying the 5 percent discount rate. Through his guardian, the employee argued the discount
rate should have been 1.59 percent, which would have yielded a lump sum that was $85,000
higher.
At the hearing, the employee argued 1.59 percent is the appropriate discount rate based on 10year U.S. Treasury Bills. Bauer and Federated secured a financial expert who testified at the
hearing and his report was entered in to evidence. Under the "prudent investor standard," the
expert opined a 5 percent discount rate is appropriate in this case when compared to mutual
index funds and other low risk but high return investments. The compensation judge accepted
the financial expert's opinions and concluded Bauer and Federated were entitled to use a 5

3

percent discount rate under the statute to arrive at the present value of the PPD benefits. The
WCCA affirmed.
Bauer and Federated cross-appealed to the WCCA and arg-ued that under the statute, the insurer
had the sole authority to determine the discount rate to use, up to 5 percent. Since the WCCA
affirmed the compensation judge's determination that 5 percent was appropriate, it did not decide
this issue.

UPDATE: PPD Threshold for PTD Claims
Allen v. RD Offutt Co., No. WC14-5667, (Aug. 12, 2014)
This is a case in which the compensation judge rejected the employee's claim for permanent and

total disability because the permanent partial disability threshold under Minn. Stat. §!76.101,
subd. 5, was not met. The employee was 48 years old and sustained a low back injury on Sept.
28, 2010.
Judge Cannon found that the employee had no more than 10% permanent partial disability for
his low back injury and, because of his age at the time of the injury, he would need to establish a
17% permanent partial disability to meet the threshold for a permanent and total disability claim.
But, the employee did claim an additional 10% permanency as a result of loss of teeth under
Minn. Rules 5223.0320, subp. 7, and that this PPD rating could be combined along with the
work-related permanent partial disability rating to satisfy the 17% threshold under Minn. Star.

§176.101, subd. 5(2)(a).
Judge Cannon found that the non-work related disability could not be used to meet the
permanent total disability threshold and denied the employee's claim for failure to reach the 17%
threshold.
This case was reviewed by the WCCA under de novo standard of review because it was dealing
with a question of law.
The WCCA found that Frankhauser is the appropriate case through which to evaluate this issue
and even though the employer agreed with the basic holding of Frankhauser, the employer
argued that the permanent partial disability must actually represent a functional loss that affects a
claimant's employability before it can be combined with the work-related permanency to meet
the threshold for PTD benefits. The employer argued that the claimant did not have any
disability due to the loss of his teeth given that he uses dentures and this has no negative impact
on his employability. The WCCA noted that PPD ratings and payments are to address loss or
impairment of bodily function and there's no pre-requisite to show loss of employability.
The WCCA rejected the employer's request to change longstanding case law and found that
because PPD is determined by a schedule and is a function of the statute, any mitigation
available such as dentures for loss of teeth doesn't lower the rating. Thus, permanent partial
disability for non-work related conditions can be added to work related permanent partial
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disability to meet the threshold in order to meet the requirements of the permanent total disability
statute.

This case was remanded to address the additional requirements and findings necessary for
entitlement to permanent total disability benefits.
It was appealed to the Minnesota Supreme Court and oral arguments were heard on May 6, 2015.

The decision is pending and the MDLA and MNAJ filed amicus briefs to assist the Court in
rendering its decision.

Notable Pendin Appeals at Minnesota Supreme Court
• Dennis v. The Salvation Army and American Zurich. et al., W.C.C.A No. WC14-5763

(Apr. 8, 2015).
o Street risk doctrine for post-Dykhoff
• Mach v. Wells Concrete Prods. Co., W.C.C.A. No. WC 14-5710 (Nov. 4, 2014)

o Collateral estoppel on prior finding that employee did not suffer from RSD after
traumatic injury.
• Shire v. Rosemount. Inc., W.C.C.A. No. WC14-5739 (Apr. 22, 2015).

o Non-voluntary participation in an employer-sponsored recreational program under
Minn. Stat. § 176.021, subd. 9. See below in WCCA case law update.
• Rivera v. Cargill Kitchen Solutions, Inc. W.C.C.A. No. WC 14-5726 (March 17, 2015)
o Non-work related diabetes treatment reasonable and necessary in order to treat
work related condition.
• Krueger v. B.F.S. d/b/a Pizza Hut, W.C.C.A. No. WC14-5746 (Feb. 17, 2015).
o Vacation of award
• Bonilla v. Dakota Premium Foods and ACE USA/ESIS, Inc., W.C.C.A. No. WC14-5728

(Jan.6, 2015)
o No decision on whether there will be Oral Arguments regarding failure to ÿve

Notice of Gillette injury within 30 days.
• Sumner v. Jim Lupient Infmiti, W.C.C.A. No. WC13-5639 (Apr. 3, 2014)
o Supreme Court is taking very long to issue decision after oral arguments last fall
on denying intervenors' claims for failure to appear at the hearing.
• Johnson v. Univ. Good Samaritan, W.C.C.A. No. WC14-5760 (Jan. 22, 2015)
o Pro-se employee arguing to vacate an award on stipulation for fraud.
• Jerad Casper v. City of Fergus Falls, W.C.C.A. No. WC14-5674 (Sept. 9, 2014)
o Denial of a Weber rating for employee where the compensation judge determined
the employee's condition was rated by the permanency schedule at zero percent
because his condition did not conform to the lowest ratable section of the
permanency schedule.

Workers' Compensation Court of Appeals Cases
Potential Sanctions against Employee's Attorney:
Alli v. Great Pacific Enterprises, et. al., W.C.C.A. No. WC14-5764, (May 19, 2015)
In this case the Employer (self-insured) and TPA approved a surgical procedure on July 22,
2014. On July 31, attorney Noack filed his retainer, a Request for Certification of Dispute on the
surgery and a Claim Petition for approval of surgery and indemnity and rehabilitation benefits.
DOLI issued a letter on August 8, 2014 denying certification as there was nothing in dispute.
The employee was able to get the QRC she wanted without any objection and in the QRC report
of August 11 it states "I received a call from Ms. Alli's attorney who informed the recommended
surgery had been authorized by the insurer."
The employer hired Attorney Kohl. Attorney Kohi's paralegal called Mr. Noack's office on
August 11 and 12 and advised that they would be representing the employer and insurer. On
August 13, Attorney Kohl's office faxed and emailed a Notice of Representation to employee' s
attorney's office.

The following week, Mr. Noack filed a Statement of Attorney Fees which he served on the
insurance company but he did not serve on the employer or Attorney Kohl. He claimed $13,000
in fees plus Subd. 7 fees and stated that the surgery was "genuinely disputed" and that but for his
involvement that surgery would not have been recovered; i.e., "we were successful in obtaining

approval for low back surgery."
On September 15, Judge Marshall signed the Attorney Fee Order. It was served upon the
attorney for employer and insurer and this was the first Attorney Kohl learned about any request
for fees. Attorney Kohl asked that the Order be rescinded and Mr. Noack objected to the motion
stating that the employer and insurer did not file a timely objection to the statement of attorney's
fees. The attorney for the employer and insurer then sent a letter to the judge stating they were
never served with the statement of attorney's fees so how can they have filed an objection. The
telephone conference was held and the Judge Marshall issued his September 25 summary order
without memorandum denying the motion to rescind. According to Attorney Kohl, there wasn't
really a motion hearing or conference and Judge Marshall just indicated that the Order would
stand and that Employer and Insurer could appeal it.
The employer and insurer obviously appealed to the W.C.C.A. and lucldly there was an adequate
written record provided to Judge Marshall and included in the briefs.
The W.C.C.A. judges were obviously very disappointed Mr. Noack's antics. They stated the
relevant facts are uncontroverted.
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Mr. Noack's office admitted that they were notified of Ms. Kohl's representation of the employer
and insurer by telephone but argued at oral argument that there was no record of the phone
conference with the judge for the court to overturn.The WCCA disagreed.
They say the documentary records clearly show that he knew that the employer and insurer were
represented when he filed his Statement of Fees and did not serve it upon the attorney for them.
The court also points out that Mr. Noack's office at oral argument made a technical argument
that the notice of representation was not accepted because they do not accept service by
facsimile. The court rejected that.
The W.C.C.A. notes that the employee's attorney failed to show or prove that anything was
genuinely disputed. Thus, it reversed the Order stating "[g]iven the absence of a colorable claim
for attorney fees under Minn. Stat. §176.08, he is not entitled to them, technical arguments
notwithstanding."
The court goes on to state "[f]inally, it appears to us that the employee's attorney may have made
material misrepresentations in this case." In footnote 10, the W.C.C.A. continues this attack: ÿthe
employee's attorney's conduct in this matter raises questions about his law practice if not ethical
concerns." The Employee's Attorney made four misrepresentations to the court:
1) stating that the issue of recommended surgery was "genuinely disputed;"
2) claiming that, but for his involvement, the recommended surgery would not have been
approved;"
3) creating an inference that the surgery had taken place and that there was an ascertainable
value based on incurred medical expenses upon which statutory fees could be based

(surgery had not been done yet);
4) making a misrepresentation by omission by failing to disclose the statement that his
request for certification of dispute was denied by the Division.
Finally, the W.C.C.A. remanded this case only_ for the compensation judge to make findings with
regard to whether the employee's attorney participated in good faith at the proceedings,
including the phone conference with Judge Marshall, and whether sanctions are appropriate
against the employee's attorney under Minn. Stat. § 176.081, Sub& 12. This means that the
W.C.C.A. has already tipped offthe compensation judge that sanctions are the only fees on the
table.

Involuntary Participation in Employer-Sponsored Wellness Program:
Shire v. Rosemount, Inc., W.C.C.A. No. WC14-5739 (Apr. 22, 2015)
This case is a good example of how to handle employer-sponsored wellness programs under
Minn. Stat. §176.021, Subd. 9. The judge and the W.C.C.A. found that there was an involuntary
requirement to participate in the Employee Appreciation Day because the employee wasn't
permitted to continue working for regular wages and because the employee's that did not
participate would have to take non-paid leave or PTO.
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Minn. Stat. § !76.021, Subd. 9 provides that injuries occurring at certain voluntary recreational
activities that are sponsored by an employer, including wellness programs, athletic events,
parties, picnics, etc., are not compensable. However, the exclusion does not apply where the

injured employee is required to participate in this recreational activity or proÿam by the
employer. Thus, non-voluntary participation in an employer-sponsored recreational program
would not be exempted under Minn. Stat. § 176.021, subd. 9.
In this case, the employee was injured playing laser tag at the Employee Appreciation Day event
which was held off site. The sole issue was whether the employee's participation was
"voluntary" and the court and W.C.C.A. relied upon the fact that the employee was offered only
two options - take unpaid leave or vacation paid if he didn't attend. There wasn't an option to
remain at work and earn regular wages. The W.C.C.A. also noted that the employer required preapproval to take that vacation or to be excused from the event. The employer's argument that the
shipping department was shut down and no paid work would have been available was rejected
because of the strict requirement that the employees seek pre-approval to take unpaid leave or
vacation pay for non-attendance. Had the Employer simply indicated it was shutting down and
that employees could attend or go home without any pre-approval for unpaid leave, the result
may have been very different.
This case and Paskett from last year shows the importance of providing alternatives to the
voluntary recreation program. If possible, permitting an employee to continue reg-ular job for
regular wages is likely the best way to ensure that the program is deemed voluntary.

In the Course Of:
4

Karstad v. Mvles Lorentz, Inc., No. WC14-5775 (May 20, 2015)
This matter concerned an appeal of the compensation judge's determination that the employee's
injury occurred outside the course and scope of his employment.
The employee, a truck driver, was laid off at the end the season on October 5, 2012. He
anticipated that he may get called back for some temporary work that fall and may be rehired the
next spring. After not receiving additional work for approximately three weeks, the employee
returned to the truck at employer's premises to retrieve his personal items, including a CB radio.
While retrieving this radio, he fell and injured his shoulder. The employer and insurer denied

primary liability for the injury, and the employee filed a Claim Petition.
At hearing, it was noted that the employee chose to retrieve his radio on that day, because he had
travel plans which took him close to the employer's track yard. No one from the employer
requested that he do so. The compensation judge ruled that his injury did not arise out of and in
the course of his employment. The employee appealed.
The facts of the case were undisputed and the WCCA reviewed the case on a de novo basis,
extending no deference to the discretion of the compensation judge. Compensable injuries
generally "occur within the time and space boundaries of the employment relationship."

Honeywell. As the injury occurred three weeks after the employee was laid off, the WCCA
concluded that the injury occurred outside the time of employment, so much so that the
employee's activities on that day were not even reasonably incidental to employment.
Next, the court found that the employee's tools and radio did not interfere with the employer's
business. Consequently, their removal was not done in furtherance of the employer's interests.
Finally, the employer did not exercise any control over the employee's conduct. Therefore, the
compensation judge's denial of primary liability was affirmed.

Medical Treatment incidental to work injury:
Rivera v. Cargill Kitchen Solutions, Inc. Case No: WC14-5726 (March 17, 2015)
In this case, the employee sustained an umbilical hernia on September 3,2011. He did not lose
anytime from work due to this injury. In November 2011, he was recommended for hernia repair
surgery but told that he needed to get his diabetes under control to avoid recurrence or
complications. On January 20, 2012, he had a pre-operative physical and was not cleared for
surgery because of his poorly controlled diabetes.
On November 12, 2012, the employee sustained a left shoulder injury and was assigned

restrictions. The employer and insurer initially admitted liability for this injury.
He began working with a QRC intern in December 2012 for disability case management services
and was terminated from employment on May 22, 2013, at which time the parties agreed to
allow rehabilitation services. The employee signed a job placement plan and agreement dated
June 18, 2013, which required the employee to conduct a Nil-time job search, submit two to
three job applications a day, and maintain a daily log to be forwarded weekly. He followed up on
some job leads but not all of them due to transportation costs.
The employer and insurer filed a rehabilitation request for termination of rehab services on

August 6, 2013 based on a denial or primary liability. The employee did not submit any job logs
until August 16 and mined down a job offer at a greenhouse because he was attending school to
get a CDL. The employee was evaluated several more times between June and October 2013,

including an IME, for his multiple conditions, including diabetes, hyperlipidemia, left shoulder
impingement syndrome, hernia, hypertension, and an eye condition.
A hearing was held on the employee's claim petition and the employer and insurer's request to
terminate rehabilitation. The compensation judge found that the employee's injuries were workrelated, that most treatment was reasonable and necessary, that the employee did not have
restrictions related to his hernia injury, that the medical treatment related to control his diabetes
was not related to his work injury, and that the employee was not entitled to temporary total
disability benefits based on findings that the employee did not cooperate with rehab assistance,
did not conduct a reasonable and diligent job search, and had withdrawn from the labor market.
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The WCCA upheld the compensation judge's determination that the employee did not have
restrictions related to his hernia on Hangemuhle grounds. More interestingly, the WCCA
reversed the compensation judge's decision regarding medical treatment related to controlling
the employee's diabetes stating "[t]he relevant question is not whether the employee's diabetic
condition is causally related to his work injury, but whether medical treatment for the
employee's diabetic condition is reasonably required to cure and relieve the employee from the
effects of his work injury." The WCCA found that the treatment of the employee's diabetes was
reasonably required to effectuate the recommended hernia surgery and therefore reversed the
compensation judge's denial of payment of the employee's medical treatment related to his
diabetes.

Expert Opinion and Equitable Estoppeh
Davis v. Bio Company, Inc., Case No: WC14-5766 (April 8, 2015)
The employee in this case worked for Bio Company in a position that required use of a scalpel,
syringes, and repetitive grasping with awkward hand positions. In December 2012, about nine
months after she began working for Bio Company, the employee began experiencing bilateral
arm and wrist symptoms, including numbness, tingling, electric jolt feelings into her fingers, and
pain from her elbows down. She claimed work-related bilateral arm Gillette injuries and the
employer and insurer admitted liability and paid various benefits including medical expenses,
TTD, TPD, and rehabilitation expenses.
On November 7, 2013, the employee was recommended for surgery to remove a cyst on her right
wrist, which was thought to be causing her symptoms. The employer and insurer approved the
recommended surgery, which was then performed on December 12, 2013.
The employee had a decrease in symptoms in her right wrist but an increase in symptoms in her
left wrist. She was then recommended for surgery on her left wrist to repair a fibrocartilage tear
and possible cyst. She had an IME at the request of the employer and insurer and the IME doctor
found that the employee's left wrist condition was not related to her work activity and that
surgery was not reasonable and necessary. As a result of the IME opinion, the employer and

insurer filed a NOID, asserting a denial of primary liability.
At hearing, the employee sought approval for a repeat MRI scan and argued that the employer
and insurer should be equitably estopped from denying primary liability. The compensation
judge found that the employee did not meet her burden of proof that her work activity was a
substantial contributing cause of her bilateral arm condition. The judge did not directly address
the equitable estoppel argument.
The WCCA affirmed the compensation judge's decision regarding the employee's failure to
meet her burden of proof. The employee claimed that the judge' s decision was based exclusively
on Dr. Call's opinion and that his opinion lacked foundation for several reasons including: he did
not personally review the MRI scans, he had an inaccurate description of the employee's work
activities, and he misstated information about the employee's symptoms. However, the WCCA
said that a purported lack of information goes to the weight to be given to the medical opinion,
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not its foundation and therefore the compensation judge's determination of weight given to the
medical opinions should be upheld.
Further, the WCCA addressed the equitable estoppel argument stating that "equitable estoppel
applies in some circumstances where an employee has been prejudiced by an employer's
misrepresentation." But it does not apply to bar an employer and insurer, which voluntarily paid
benefits, from changing their position and asserting defenses to continuing liability. "When an
employer and insurer make voluntary payment of benefits, they may subsequently assert that
payments were made under a mistake of law or fact." The WCCA, therefore rejected the
employee's equitable estoppel argument.

Notice and Expert Opinion Foundation:
Jaffer v. Holiday Stationstores Inc., Case No: WC14-5753 (March 17, 2015)
The employee worked as a sales associate for Holiday Stationstores working the overnight shift
from 9:00 or 10:00pm until 6:00am. On March 22, 2013, the employee started restocking at
about midnight, a task that required moving product from the freezer to the refrigerated storage
area. The employee alleged that he bent over to lift a tote box and collided with shelving in the
freezer, dislodging several boxes from an upper shelf which struck the employee on the left side
of his upper neck and back and on his left shoulder. The employee testified that the night
manager that he was working with, C.W. helped the employee sit down, gave him some Advil
and a bottle of water, and directed him to sit for 20 minutes then finish his shift working behind
the counter. An injury report was not filed at that time.
The next day, the employee was off work for a previously scheduled, unrelated eye surgery on
April 10, 2 013 for which he was prescribed narcotic medication for his surgical pain.

The employee returned to work on May 28, 2013 and testified that he had pain in his left
shoulder during his first shift back to work while removing a box from a high shelf. He testified
that he told the assistant manager about this pain and his work injury on either May 29 or 30,
2013. An injury report was still not filed at this time.
The employee first sought medical attention for his left shoulder on May 31, 2013 at which time
he was given Vicodin and started in physical therapy. Eventually, an MRI scan showed a full
thickness rotator cuff tear. An injury report was completed after the employee was taken off
work by his doctor on July 1, 2013. The report indicated an injury date of March 21, 2013, first
date of lost time on July 2, 2013, and notice to the employer on July 9, 2013. The employee was
terminated from his employment in mid-August 2013 and had his rotator cuff repaired on
January 3, 2014.
The employee underwent an independent medical examination with Dr. Mark Engasser on
February 20, 2014. Dr. Engasser concluded the employee's report of an injury in March 2013
was not credible, and attributed the employee's left shoulder pain to spontaneous development of
the left shoulder condition over time, not from the impact of a box falling on his left
shoulder. Dr. Nemanich provided an opinion that "[i]t was difficult to say at the time [of the
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post-injury examination] if [the employee] had a pre-existing rotator cuff tear as the cuff tear that
we did fred at the time was quite large, but certainly he had no previous symptoms to this and his
symptoms were certainly aggravated with that injury."
The employee filed a claim petition on October 15, 2013, seeking wage loss benefits, permanent
partial disability, payment of medical expenses, and rehabilitation services. The compensation
judge found the employee sustained a work injury on March 22, 2013, that the work injury was a
substantial contributing cause of the employee's left shoulder condition after that date, and that
the employee provided timely notice to the employer by at least May 28, 2013, when the
employee notified the assistant manager of his March 2013 shoulder injury2 The employer and
insurer appealed.

On appeal, the WCCA affirmed the compensation judge. The WCCA aNna-ned the credibility
determination regarding the employee's testimony that he was working with C.W. on the date of
injury and that C.W. was aware of the injury when it happened. Further, under Minn. Stat. §
176.141, a claim may be compensable if notice is given within 180 days and the employee shows
that failure to give prior notice was due to mistake, inadvertence, or ignorance of fact or law. The
WCCA stated that the circumstances under which the notice statute permits an employee to delay
notice for up to 180 days is broad and includes failure to recognize the seriousness of the injury.
Here, the WCCA found that the employee's notice was timely because the employee's postinjury eye surgery and related pain medication masked the employee's left shoulder symptoms
such that he didn't know his shoulder had been seriously injured until his return to work in late
May when he reported his symptoms to his manager.
Finally, the employer and insurer urged the WCCA to adopt Dr. Engasser's opinion over Dr.
Nemanich's because Dr. Nemanich did not discuss what records he reviewed, did not
specifically address the employee's treatment history for the left shoulder, and did not explain
how the mechanism of the injury would have caused the employee's left shoulder condition.
However, the WCCA rejected this argument because Dr. Nemanich took a history fzom the
employee, examined and treated the employee on multiple occasions, and reviewed relevant
medical records and tests which affords adequate foundation for a doctor to render an expert
medical opinion - "...an expert medical opinion does not lack foundation because the doctor
fails to explain the mechanism of injury or the underlying reasons for the opinion."
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