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MINNESOTA SUPREME COURT
Gianotti vs. vs. Independent School District 152,(Minn. 2/8/17)
Compensation Judge: Baumgarth
The Minnesota Supreme reversed the WCCA's decision to reverse a compensation judge's
denial and instead award benefits in a head injury claim. The Court held the WCCA (1) erred
when it ruled on an issue not raised on appeal;(2) erred when it reversed the compensation's
judge's determination that there was adequate foundation for a psychologists opinion; and (3)
erred when it substituted its view of the evidence for that adopted by the compensation judge.
The compensation judge relied heavily on the opinion of the employer's IME, Dr. Arbisi, and
found the employee had not suffered a concussion and post-concussive syndrome. He denied her
claims for treatment for emotional and/or psychological conditions and found the insurer could
discontinue wage loss benefits. The WCCA reversed the compensation judge's findings
reasoning:(1) Dr. Arbisi was not competent as an expert;(2) he lacked factual foundation for his
opinion because he did not review a video of the injury; and (3) all other evidence indicated that
the employee suffered from a post-concussive syndrome. The Minnesota Supreme Court
reversed the WCCA holding the WCCA should not have ruled on Dr. Arbisi's competence to
render an opinion regarding the employee's injures because the employee never raised that issue
on appeal. Next, the court found the WCCA improperly reversed the compensation's judge's
determination there was adequate foundation for the psychologist's opinion. The court stated
that the law on whether an expert's opinion has the proper foundation is well settled: the fact on
which an expert relies for an opinion must supported by evidence and the adequacy of
foundation for an expert is a decision within the discretion of the trial judge, subject to review for
abuse of discretion. The court quickly dispensed with the notion the video was determinative of
an adequate foundation for a medical opinion. The court noted the WCCA did not explain why it
credited the opinion of treating doctors who also did not view the video. The court found Judge
Baumgarth had not abused his discretion in finding Dr. Arbisi's opinion had adequate factual
foundation. Finally, the Court reiterated the compensation judge has the discretion as the trier of
fact to choose between the competing and conflicting medical experts' reports and opinions. The
court repeated its admonition that the WCCA cannot "substitute its view of the evidence for that
adopted by the compensation judge if the compensation judge's findings are supported by
evidence that a reasonable mind might accept as adequate."
What should we take away from this case? Gianotti breaks no new legal ground. It represents
the Minnesota Supreme Court's latest reminder to the WCCA of its limited scope of review.
Compensation judges are granted wide discretion in weighing the evidence, making factual
determinations, determining witness credibility and choosing between expert opinions. On
appeal, the WCCA's job is to determine whether the compensation judge's decisions on these

m: 952.831.6544 7401 Metro Boulevard, Suite 600, Minneapolis, MN 55439-3034 f: 952.831. 869
www.olwklaw.com

O'MEARA LEER

WAGNER KOHL

Attorneys at Law P.A.

matters have substantial evidentiary support. If they do, the WCCA,even if it may have weighed
the evidence differently and come to different conclusions, must affirm.
Gilbertson v. Williams Dingmann,(Minn. 5/3/2017)
The Minnesota Supreme Court affirmed the Minnesota Workers' Compensation Court of
Appeals'(WCCA)decision reversing a discontinuance of TTD based on a refusal to accept a job
offer from the date-of-injury employer. The court held that under Minnesota § 176.101, subd. 1
(i)(2016), an offer to return to work with the same employer is not "consistent with" a plan of
rehabilitation which states the employee's vocational goal is to return to work with a different
employer in the same industry. In reversing the compensation judge's discontinuance based on a
refusal of a suitable job offer, the WCCA concluded the employer could not discontinue TTD
benefits because its job offer was not "consistent with the employee's plan of rehabilitation" to
return to work with another employer. The employer appealed the WCCA's decision to the
Minnesota Supreme Court, arguing that consistency with the rehabilitation plan requires
consideration of the totality of the circumstances not just the box checked on the R-2
Rehabilitation Plan form. The Minnesota Supreme Court affin-ned the WCCA stating the plain
language of Minn. Stat. § 176.101, subd. 1 (i), which provides TTD shall cease if the employee
refuses "an offer of work that is consistent with a plan of rehabilitation", was clear and
unambiguous. The Court reasoned that nothing in the rehabilitation plan to which all parties
agreed required the employee to accept a job offer from the date-of-injury employer. The court
stated it could not conclude the WCCA erred in holding the employer's job offer contradicted the
employee's rehabilitation plan.
What should we take away from this case? R-2 Rehabilitation Plans must be read carefully to
protect employer and insurer's future interests. The court emphasized that in reaching its
decision, it was simply enforcing the terms to which the parties agreed. Here, the parties agreed
that the employee would return to a job with a different employer, not the date-of-injury
employer by simply checking a box on the basic R-2 form. The employer, the court reasoned,
had an opportunity to object to the terms of the rehabilitation plan, but it did not and is therefore
bound by the terms of the agreement.
Hudson v. Trillium Staffing, A16-2017(Minn. 6/7/17)
The Minnesota Supreme Court reversed the WCCA's vacation of an Award on Stipulation based
on an unanticipated substantial change in medical condition. The employee sustained an
admitted injury to his neck, low back, and in the form of traumatic brain and psychological
injuries on April 16, 2014. The parties entered into a full, final and complete settlement leaving
future medical benefits open to the neck and low back in June 2015 (presumably medical
benefits for the TBI and psychological injuries were closed). Prior to settlement the employee
had been assigned disputed permanent partial disability ratings to the neck and low back, but the
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psychological condition had not been rated due to the employee not completing treatment with
his treating psychologist. Following settlement the employee began treatment with a new
psychologist who assigned 75% PPD and opined the employee could not work. In July 2016, the
employee filed a Petition to Vacate the Stipulation (pro se) based on this opinion, arguing his
medical condition had substantially changed since the time of the award that was clearly not
anticipated and could not reasonably have been anticipated at the time of the award. The WCCA
agreed and allowed the vacation due to the "far greater" PPD rating that had been assigned. On
appeal, the employer argued the medical evidence relied on by the WCCA was legally
insufficient. The Supreme Court agreed and held the employee had not satisfied his burden of
establishing a substantial change in medical condition. They felt the WCCA failed to
sufficiently scrutinize the factual foundation of Dr. Ghelfi's opinion. Upon their review of the
records, the Court felt Dr. Ghelfi's opinion was descriptively flawed because it never indicated
what facts formed the basis for her opinion the TBI warranted a PPD rating of75% and it did not
explain how she calculated such a high rating. The factual support for the rating of the employee
requiring "sheltering" and "some supervision of all activities" was also lacking as there was
nothing in the record indicating this was needed. Rather, the record showed the employee had
considerable independence in daily activities, lived on his own, cared for his son and managed
his own finances and medications. This demonstrated the employee was capable of caring for
himself without supervision of any activities, "let alone all activities." The Court therefore
concluded Dr. Ghelfi's PPD rating was manifestly contrary to the facts in the record and the
WCCA's reliance on it was an abuse of discretion in vacating the Stipulation.
What should we take away from this case? This case represents another case in the Supreme
Court's trend ofreversing the WCCA.
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WORKERS' COMPENSATION COURT OF APPEALS
Torgusson v. Lutheran Soc. Servs, slip op(WCCA 2/27/2017)
Compensation Judge: Grant Hartman
WCCA Panel: Stofferahn, Milun, Sundquist
The employee appealed the determination her work injury was ternporary and resolved. The
employee had a history oflow back pain since 2007 with extensive treatment from 2009-2013.
The employee argued she had MRI findings of an injury but presented no opinion that the MRI
findings were caused by the injury or that the findings were the cause of her symptoms. Dr.
David Carlson(IME)opined the 2015 work injury was a ternporary injury that lasted no more
than 4-8 weeks. The Compensation Judge agreed with the IME and the WCCA affirmed.
Sirian v City of St. Paul, slip op(WCCA 2/27/17)
Compensation Judge: Ralph Hagen
WCCA Panel: Sundquist , Milun, Hall
The employee sustained a significant injury in 1993 and was deemed permanently and totally
disabled in 2008(by stipulation). Following a 2012 hearing, the compensation judge awarded
home nursing services provided by a family member. In 2015 the spouse requested a 10%
increase in the reimbursement received for home nursing services. The employee's expert
concluded a 3.7% annual increase was a fair and conservative estimate of the rate paid to home
care workers. The employer's expert(Nancy Mitchell) concluded the cost of care had increased
from zero to 21%. The compensation judge adopted the 3.7% annual increase, applied it
retroactively since the 2012 decision and to future services. The employer appealed and the
WCCA affin-ned the 3.7% rate, but vacated the award of prospective raises noting the annual
raise did not take into consideration the type of services that might be provided in the future.
Fisher v. Jirn Lupient Auto Mall, slip op(WCCA 3/1/17)
Compensation Judge: James Kohl
WCCA Panel: Hall, Milun, Sundquist
The employee appealed the denial of a three-year retraining plan; the WCCA reversed. The
employee was a long-tern employee, having worked for the employer for 28 years before a 2011
low back injury. At the time of his injury he worked as an automobile repair technician and
earned $72,000 per year plus pension and benefits. Following a two level low back fusion and a
FCE,the employee was unable to return to work for the employer but found a full-time sales and
services position at a bicycle shop. Within six months the employee went from an hourly
employee to a salaried assistant manager earning $35,000 per year. A retraining plan was
proposed for the employee to complete his bachelor's degree at St. Thomas University at an
estimated cost of $194,381-$207,246. The employer's vocational expert(David Berdahl)
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concluded the retraining plan was not appropriate but after reviewing the Poole factors, the
WCCA reversed the compensation judge and awarded the retraining plan. The WCCA noted
that during the 29 months ofjob search the QRC made 1,464 cold calls, submitted 63 resumes
for the employee, and provided 328 job leads and the employee made 115 phone calls, submitted
459 applications, made 13 in-person contacts, had 17 interviews, and none of this effort resulted
in a job offer. Also at issue was whether less expensive programs should be considered, but the
WCCA noted there was no obligation to award a "less expensive but qualitatively inferior plan."
The employer argued a bachelor's degree was not a necessity, but the QRC suggested a
bachelor's degree is the "new high school diploma" and many employers prefer candidates with
bachelor's degrees. The QRC also suggested the employee's age(he would be 55 years old
when he finished the program) would not be a deterrent to his ability to find employment but
rather his stability, work history, and management experience would make him a good job
applicant.
Leal v Knife River Corp., slip op(WCCA 3/3/17)
Compensation Judge: Sandra Grove
WCCA Panel: Hall, Milun, Stofferahn
Three medical intervenors failed to appear at the hearing and the compensation judge granted the
employer's motion to dismiss the intervenors' claims. The employee's attorney then presented
the bills as part of the employee's claim and the compensation judge awarded payment of the
bills. The employer appealed and the WCCA reversed noting absent evidence the employee's
attorney was retained to represent the intervenors the attorney could not present the intervenors'
claims. The employer also appealed the award of temporary total disability benefits(TTD)from
11/2015 to 4/2016 arguing the employee failed to conduct a diligent job search. The WCCA
affirmed the award of TTD noting the employee was on a seasonal lay-off, the employee
received a letter from the employer about a raise that would be effective 1/2016, and the
rehabilitation plan indicated the goal was for the employer to return to work for the employer.
The WCCA noted the employee had a "reasonable expectation" of returning to work with the
employer and that was all that was required to avoid the requirement of conducting a job search.
Finally, the employer also appealed an award of temporary partial disability benefits(TPD)
arguing the employee failed to show his reduction in earnings was causally related to his injury
and that his wages fluctuated before the injury just as his earnings did after the injury. The
compensation judge found the employee missed time from work for medical appointments and
his restrictions and awarded TPD. The WCCA affirmed concluding the employer had not
presented evidence to rebut the presumption that the employee's actual earnings were an
accurate reflection of his reduced earning capacity.
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Peterson v. Midwest Machine Tool Supply, Inc., slip op(WCCA 3/7/17)
Compensation Judge: James Kohl
WCCA Panel: Stofferahn, Milun, Sundquist
The employee appealed the denial of a Gillette low back injury from sitting at work all day long
(7.5 hours/day). The employer's expert(Dr. Richard Strand) opined there was no evidence that
sitting in a chair at work caused the employee's low back condition. On appeal the employee
argued Dr. Strand's opinions lacked foundation because he had not been provided with a MRI
that showed a mild disc bulge eccentric to the left at L5-S 1. The WCCA noted the treating
doctor concluded the MRI findings did not explain the employee's symptoms but "more
importantly" the WCCA noted the employee did not present a medical opinion indicating the
work injury was a substantial contributing cause of the employee's complaints. The WCCA
affirrned the denial noting Dr. Strand had adequate foundation.
Gerhardson v. Indus, Inc., slip op(WCCA 3/15/17)
Compensation Judge: Rykken
WCCA Panel: Milun, Stofferahn, Hall
The WCCA upheld the denial of the employee's claim for permanent total disability benefits.
The compensation judge relied on the independent vocational opinion of Kate Schrot from
Stubbe & Associates who opined the employee retained the ability to obtain sustained gainful
employment. This opinion was adopted over the opinion of QRC Laura Hokeness. The WCCA
held there was substantial evidence to support the judge's decision and affirmed.
Koll v. Ind. School Dist. 345, slip op(WCCA 3/16/17)
Compensation Judge: Tate
WCCA Panel: Hall, Milun, Stofferahn
The WCCA affirrned the compensation judge's finding the employee sustained a traumatic brain
injury, post-concussive syndrome, neck, mid back and low back injuries after a slip and fall. The
compensation judge relied on the treating providers' Drs. Noran, Halsten, and Rutledge opinions
on the extent of the employee's injuries over those of the independent medical examiners Drs.
Strobl and Beniak. The WCCA reiterated they will not disturb a judge's choice between medical
experts on appeal and conflicts in medical expert testimony are to be resolved by the
compensation judge.
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Duehn v. Connell Car Care, Inc., slip op(WCCA 3/20/17)
Compensation Judge: Rykken
WCCA Panel: Sundquist, Stofferahn, Hall
The WCCA affirmed the compensation judge's denial of a work injury on August 21, 2013, for
failure to provide timely notice within 180-days. Where the employee testified he did not want
to make a big deal of the injury and told providers he was not bringing a workers' compensation
claim, the assertion the employer knew about his condition was not enough to establish notice
was provided (the employer testified they were not aware of the alleged injury). This injury was
therefore denied. However, when the employee texted his supervisor following a claimed
November 18, 2014, injury indicating he could no longer do certain job duties due to the
worsening of his condition following the perfonnance of those duties, the employer had actual
knowledge of the injury and therefore notice was properly established. The WCCA held the
employer's knowledge of the employee's pre-existing condition and the statement he was doing
too much work, would put a reasonable person on inquiry that an injury or disability is workrelated, establishing actual notice. In yet another turn of events, the compensation judge then
denied the claim for temporary total disability benefits once the employee was released
following surgery finding he failed to conduct a diligent job search. Although the employee
testified to his job search activities, the judge felt the lack of documentation of that search in the
fonn ofjob logs or other documentation did not support his testimony. The WCCA affirmed,
holding this is a question of fact and given the employee's minimal detail and failure to
substantiate his testimony with other records, the compensation judge's decision was not
unreasonable. Finally, the WCCA reversed the compensation judge's award of payment of
medical expenses to a provider who was given notice of their right to intervene but filed their
motion after the 60-day period outlined in Minn Stat. § 176.361, subd. 2(a). The WCCA strictly
applied the 60-day deadline and if a motion is filed after it expires, it is not timely and must be
denied. Interestingly, they reasserted the holding in Adams v. DSR Sales noting that if the
intervenor had not intervened, the employee may bring a claim for the provider's expenses
directly. Once the intervenor elects to intervene however, this principal no longer applies.
Cruz v. Express Employment Professionals, slip op(WCCA 3/24/17)
Compensation Judge: Jeffrey Jacobs
WCCA Panel: Sundquist, Milun, Stofferahn
The employee's appeal was denied and dismissed for failure to pay the $25 filing fee. The
WCCA affinned.
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Mohammed v. Minn. Veterans Home, slip op(WCCA 4/4/17)
Compensation Judge: James Cannon
WCCA Panel: Milun, Stofferahn, Sundquist
The pro se employee appealed the compensation judge's finding his claim was barred by the
statute of limitations. The insurer denied primary liability for a June 29, 2002, injury by letter
dated January 14, 2004. The employee did not file a claim until 2010, outside the 6 year statute
of limitations.
Noga v. Minn. Vikings Football Club, slip op(WCCA 4/20/17)
Compensation Judge: William Marshall
WCCA Panel: Milun, Stofferahn, Cervantes, Sundquist
Defensive lineman Alapati Noga played for the Minnesota Vikings from 1988 to 1992. He
claimed his use of his shoulders and head in making tackles resulted in headaches and
wooziness, which he reported to his trainer or team doctor during or after the game who gave
him over the counter medication, a blanket and/or told him to rest. In 2007 he claimed memory
loss, blackouts and vision loss from these head injuries resulting in concussions and dementia.
In 2015 the employee filed a Claim Petition for Gillette injuries to the head. Judge Marshall
found the employee established he sustained a Gillette injury culminating in December 1992(the
last day he worked for the Vikings), the employer had notice of the injury and the statute of
limitations had been tolled due to the employer providing medical care for the complaints. On
appeal, the WCCA remanded for further consideration and analysis of whether the evidence
supported a finding the employee's work activities during his employment with the Vikings
were, in and of themselves, a substantial contributing factor to his injury. The Court pointed out
the employee went on to play for other football teams after leaving the Vikings and the medical
expert relied upon by the compensation judge does not specifically discuss or address the
specific time period the employee worked for the Vikings. Instead he discusses the "multitude"
of concussions sustained while playing football, presumably over his entire career. The Court
felt the employee must present evidence specifically indicating the work activities during the
years spent with the Vikings were a contributing cause of his disability, but the evidence
presented and analysis by Judge Marshall did not make this clear. The Court therefore
remanded.
Bolstad v. Target Ctr., slip op(WCCA 5/5/2017)
Compensation Judge: William Marshall
WCCA Panel: Milun, Stofferahn, Sundquist
The employer and insurers appealed the compensation judge's apportiom-nent determination,
denial of a consequential Gillette injury, rejection of a superseding, intervening injury, and award
of temporary partial disability benefits. The employee involved three admitted right shoulder
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injuries and one admitted left shoulder injury. Four IME doctors (Drs. Salovich, D'Amato,
Wyard, and Wicklund) and Dr. Wengler offered varying opinions regarding the nature and extent
of the injuries and apportionment of liability. The compensation judge rejected the
apportionment opinions and apportioned liability equally to all four injuries; the WCCA
affirmed. The WCCA also affinned the determination that all four injuries were responsible for
temporary total disability benefits following two left shoulder surgeries, concluding the right
shoulder injuries played a role in the employee's overall disability. The compensation judge
rejected the 1990 insurer's argument it should not be held responsible for the temporary partial
disability benefits because the employee's earnings following his 2009 and 2010 injuries
exceeded the 1990 average weekly wage; the WCCA affinned, citing Brink v. Metro. Waste
Control Comm'n,in which the WCCA held an injury that contributes to an employee's wage
loss should not escape liability for the injury's apportioned share of wage loss even though the
employee's current wage was greater than the wage at the time of the injury.
Parker v. Foley Locker, slip op(WCCA 5/11/2017)
Compensation Judge: Stephen Daly
WCCA Panel: Milun, Stofferahn, Sundquist
The employer and insurer appealed the award of benefits in connection to an admitted 2015 low
back injury. Dr. David Fey(IME)opined the work injury was temporary and resolved but Dr.
Robert Wengler opined the injury was permanent. The compensation judge adopted Dr.
Wengler's opinion and the WCCA deferred to the choice of expert. The WCCA also affirmed
Dr. Wengler's Weber rating(13% pennanent partial disability rating for a sacral fracture).
Younghans v. Johnson Bros. Liquor, et. al., slip op(WCCA 5/12/2017)
Compensation Judge: William Marshall
WCCA Panel: Stofferahn, Milun, Sundquist
The employee appealed the compensation judge's finding his 1988 injury was not a substantial
contributing factor to the employee's neck condition. As a result of his 1988 injury the
employee underwent a cervical fusion and was able to return to work, fishing, hunting, golfing,
and playing hockey. The employee sustained a second work injury in 2014 after which a MRI
revealed a stable fusion. Drs. Friedland, Monsein, and Zeller offered varying opinions, with Dr.
Zeller being the only doctor to conclude the employee's 1998 was not a substantial contributing
factor to the neck symptoms the employee experienced in 2015. The WCCA affinned deferring
to the compensation judge's choice of expert medical opinion.
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Petzel v. DS Agri Constr., slip op(WCCA 5/16/2017)
Compensation Judge: Kathleen Behounek
WCCA Panel: Sundquist, Milun, Stofferahn
The employee appealed the denial of his claim for temporary partial disability benefits arguing
the employer and insurer failed to rebut the employee's post-injury earning capacity. The
WCCA affirmed the denial noting the employee attempted to put the "cart before the horse" and
the employee failed to prove the $80/month the employee's father paid him to help out ofthe
family farm was not sporadic and insubstantial income.
Robertson v. Manpower Temp. Services, slip op(WCCA 5/16/17)
Compensation Judge: Rolf Hagen
WCCA Panel: Sundquist, Milun, Stofferahn
The employee claimed a prior Stipulation for Settlement closing benefits on a full, final and
complete basis for carpal tunnel syndrome, did not foreclose a claim for RSD because it was not
specifically identified in the Stipulation. The compensation judge disagreed and dismissed the
current Claim Petition based on the Minnesota Supreme Court's recent Ryan case, which holds
conditions that are reasonably contemplated at the time of the settlement need not be specifically
identified in a Stipulation to be considered closed out by the settlement. The WCCA agreed and
affirmed.
Titchenal v. Prairie River Home Care, slip op(WCCA 5/18/17)
WCCA Panel: Hall, Milun, Sundquist
The WCCA granted the employee's petition to vacate a 2006 Stipulation for Settlement based on
an unanticipated substantial change in medical condition. The WCCA agreed with the employee
that two additional surgeries since the time of the settlement resulting in a 5-level cervical fusion
in 2015, compared to a 1-level fusion at the time of settlement, was sufficient to be considered a
change in diagnosis. The Court also felt she had experienced a change in her ability to work
with new limitations restricting her to only part-time work, compared to only minimal full time
work at the time of settlement.
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MINNESOTA SUPREME COURT
Gianotti vs. vs. Independent School District 152,(Minn. 2/8/17)
Compensation Judge: Baumgarth
The Minnesota Supreme reversed the WCCA's decision to reverse a compensation judge's
denial and instead award benefits in a head injury claim. The Court held the WCCA (1) erred
when it ruled on an issue not raised on appeal;(2) erred when it reversed the compensation's
judge's determination that there was adequate foundation for a psychologists opinion; and (3)
erred when it substituted its view of the evidence for that adopted by the compensation judge.
The compensation judge relied heavily on the opinion of the employer's IME,Dr. Arbisi, and
found the employee had not suffered a concussion and post-concussive syndrome. He denied her
claims for treatment for emotional and/or psychological conditions and found the insurer could
discontinue wage loss benefits. The WCCA reversed the compensation judge's findings
reasoning:(1) Dr. Arbisi was not competent as an expert;(2) he lacked factual foundation for his
opinion because he did not review a video of the injury; and (3) all other evidence indicated that
the employee suffered from a post-concussive syndrome. The Minnesota Supreme Court
reversed the WCCA holding the WCCA should not have ruled on Dr. Arbisi's competence to
render an opinion regarding the employee's injures because the employee never raised that issue
on appeal. Next, the court found the WCCA improperly reversed the compensation's judge's
determination there was adequate foundation for the psychologist's opinion. The court stated
that the law on whether an expert's opinion has the proper foundation is well settled: the fact on
which an expert relies for an opinion must supported by evidence and the adequacy of
foundation for an expert is a decision within the discretion of the trial judge, subject to review for
abuse of discretion. The court quickly dispensed with the notion the video was determinative of
an adequate foundation for a medical opinion. The court noted the WCCA did not explain why it
credited the opinion of treating doctors who also did not view the video. The court found Judge
Baumgarth had not abused his discretion in finding Dr. Arbisi's opinion had adequate factual
foundation. Finally, the Court reiterated the compensation judge has the discretion as the trier of
fact to choose between the competing and conflicting medical experts' reports and opinions. The
court repeated its admonition that the WCCA cannot "substitute its view of the evidence for that
adopted by the compensation judge if the compensation judge's findings are supported by
evidence that a reasonable mind might accept as adequate."
What should we take away from this case? Gianotti breaks no new legal ground. It represents
the Minnesota Supreme Court's latest reminder to the WCCA of its limited scope ofreview.
Compensation judges are granted wide discretion in weighing the evidence, making factual
determinations, determining witness credibility and choosing between expert opinions. On
appeal, the WCCA's job is to determine whether the compensation judge's decisions on these
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matters have substantial evidentiary support. If they do, the WCCA,even if it may have weighed
the evidence differently and come to different conclusions, must affirm.
Gilbertson v. Williams Dingmann,(Minn. 5/3/2017)
The Minnesota Supreme Court affirmed the Minnesota Workers' Compensation Court of
Appeals'(WCCA)decision reversing a discontinuance of TTD based on a refusal to accept a job
offer from the date-of-injury employer. The court held that under Minnesota § 176.101, subd. 1
(i)(2016), an offer to return to work with the same employer is not "consistent with" a plan of
rehabilitation which states the employee's vocational goal is to return to work with a different
employer in the same industry. In reversing the compensation judge's discontinuance based on a
refusal of a suitable job offer, the WCCA concluded the employer could not discontinue TTD
benefits because its job offer was not "consistent with the employee's plan of rehabilitation" to
return to work with another employer. The employer appealed the WCCA's decision to the
Minnesota Supreme Court, arguing that consistency with the rehabilitation plan requires
consideration of the totality of the circumstances not just the box checked on the R-2
Rehabilitation Plan form. The Minnesota Supreme Court affirmed the WCCA stating the plain
language of Minn. Stat. § 176.101, subd. 1 (i), which provides TTD shall cease if the employee
refuses "an offer of work that is consistent with a plan of rehabilitation", was clear and
unambiguous. The Court reasoned that nothing in the rehabilitation plan to which all parties
agreed required the employee to accept a job offer from the date-of-injury employer. The court
stated it could not conclude the WCCA erred in holding the employer's job offer contradicted the
employee's rehabilitation plan.
What should we take away from this case? R-2 Rehabilitation Plans must be read carefully to
protect employer and insurer's future interests. The court emphasized that in reaching its
decision, it was simply enforcing the terms to which the parties agreed. Here, the parties agreed
that the employee would return to a job with a different employer, not the date-of-injury
employer by simply checking a box on the basic R-2 form. The employer, the court reasoned,
had an opportunity to object to the terms of the rehabilitation plan, but it did not and is therefore
bound by the terms of the agreement.
Hudson v. Trillium Staffing, A16-2017(Minn. 6/7/17)
The Minnesota Supreme Court reversed the WCCA's vacation of an Award on Stipulation based
on an unanticipated substantial change in medical condition. The employee sustained an
admitted injury to his neck, low back, and in the form of traumatic brain and psychological
injuries on April 16, 2014. The parties entered into a full, final and complete settlement leaving
future medical benefits open to the neck and low back in June 2015 (presumably medical
benefits for the TBI and psychological injuries were closed). Prior to settlement the employee
had been assigned disputed permanent partial disability ratings to the neck and low back, but the
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psychological condition had not been rated due to the employee not completing treatment with
his treating psychologist. Following settlement the employee began treatment with a new
psychologist who assigned 75% PPD and opined the employee could not work. In July 2016, the
employee filed a Petition to Vacate the Stipulation (pro se) based on this opinion, arguing his
medical condition had substantially changed since the time of the award that was clearly not
anticipated and could not reasonably have been anticipated at the time of the award. The WCCA
agreed and allowed the vacation due to the "far greater" PPD rating that had been assigned. On
appeal, the employer argued the medical evidence relied on by the WCCA was legally
insufficient. The Supreme Court agreed and held the employee had not satisfied his burden of
establishing a substantial change in medical condition. They felt the WCCA failed to
sufficiently scrutinize the factual foundation of Dr. Ghelfi's opinion. Upon their review of the
records, the Court felt Dr. Ghelfi's opinion was descriptively flawed because it never indicated
what facts formed the basis for her opinion the TBI warranted a PPD rating of75% and it did not
explain how she calculated such a high rating. The factual support for the rating of the employee
requiring "sheltering" and "some supervision of all activities" was also lacking as there was
nothing in the record indicating this was needed. Rather, the record showed the employee had
considerable independence in daily activities, lived on his own, cared for his son and managed
his own finances and medications. This demonstrated the employee was capable of caring for
himself without supervision of any activities, "let alone all activities." The Court therefore
concluded Dr. Ghelfi's PPD rating was manifestly contrary to the facts in the record and the
WCCA's reliance on it was an abuse of discretion in vacating the Stipulation.
What should we take away from this case? This case represents another case in the Supreme
Court's trend ofreversing the WCCA.
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WORKERS' COMPENSATION COURT OF APPEALS
Torgusson v. Lutheran Soc. Servs, slip op(WCCA 2/27/2017)
Compensation Judge: Grant Hartman
WCCA Panel: Stofferahn, Milun, Sundquist
The employee appealed the determination her work injury was temporary and resolved. The
employee had a history oflow back pain since 2007 with extensive treatment from 2009-2013.
The employee argued she had MRI findings of an injury but presented no opinion that the MRI
findings were caused by the injury or that the findings were the cause of her symptoms. Dr.
David Carlson(IME)opined the 2015 work injury was a temporary injury that lasted no more
than 4-8 weeks. The Compensation Judge agreed with the IME and the WCCA affirmed.
Sirian v City of St. Paul, slip op(WCCA 2/27/17)
Compensation Judge: Ralph Hagen
WCCA Panel: Sundquist , Milun, Hall
The employee sustained a significant injury in 1993 and was deemed permanently and totally
disabled in 2008(by stipulation). Following a 2012 hearing, the compensation judge awarded
home nursing services provided by a family member. In 2015 the spouse requested a 10%
increase in the reimbursement received for home nursing services. The employee's expert
concluded a 3.7% annual increase was a fair and conservative estimate of the rate paid to home
care workers. The employer's expert(Nancy Mitchell) concluded the cost of care had increased
from zero to 21%. The compensation judge adopted the 3.7% annual increase, applied it
retroactively since the 2012 decision and to future services. The employer appealed and the
WCCA affirmed the 3.7% rate, but vacated the award of prospective raises noting the annual
raise did not take into consideration the type of services that might be provided in the future.
Fisher v. Jim Lupient Auto Mall, slip op(WCCA 3/1/17)
Compensation Judge: James Kohl
WCCA Panel: Hall, Milun, Sundquist
The employee appealed the denial of a three-year retraining plan; the WCCA reversed. The
employee was a long-tern employee, having worked for the employer for 28 years before a 2011
low back injury. At the time of his injury he worked as an automobile repair technician and
earned $72,000 per year plus pension and benefits. Following a two level low back fusion and a
FCE, the employee was unable to return to work for the employer but found a full-time sales and
services position at a bicycle shop. Within six months the employee went from an hourly
employee to a salaried assistant manager earning $35,000 per year. A retraining plan was
proposed for the employee to complete his bachelor's degree at St. Thomas University at an
estimated cost of $194,381-$207,246. The employer's vocational expert(David Berdahl)
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concluded the retraining plan was not appropriate but after reviewing the Poole factors, the
WCCA reversed the compensation judge and awarded the retraining plan. The WCCA noted
that during the 29 months ofjob search the QRC made 1,464 cold calls, submitted 63 resumes
for the employee, and provided 328 job leads and the employee made 115 phone calls, submitted
459 applications, made 13 in-person contacts, had 17 interviews, and none of this effort resulted
in a job offer. Also at issue was whether less expensive programs should be considered, but the
WCCA noted there was no obligation to award a "less expensive but qualitatively inferior plan."
The employer argued a bachelor's degree was not a necessity, but the QRC suggested a
bachelor's degree is the "new high school diploma" and many employers prefer candidates with
bachelor's degrees. The QRC also suggested the employee's age(he would be 55 years old
when he finished the program) would not be a deterrent to his ability to find employment but
rather his stability, work history, and management experience would make him a good job
applicant.
Leal v Knife River Corp., slip op(WCCA 3/3/17)
Compensation Judge: Sandra Grove
WCCA Panel: Hall, Milun, Stofferahn
Three medical intervenors failed to appear at the hearing and the compensation judge granted the
employer's motion to dismiss the intervenors' claims. The employee's attorney then presented
the bills as part of the employee's claim and the compensation judge awarded payment of the
bills. The employer appealed and the WCCA reversed noting absent evidence the employee's
attorney was retained to represent the intervenors the attorney could not present the intervenors'
claims. The employer also appealed the award of temporary total disability benefits(TTD)from
11/2015 to 4/2016 arguing the employee failed to conduct a diligent job search. The WCCA
affinned the award of TTD noting the employee was on a seasonal lay-off, the employee
received a letter from the employer about a raise that would be effective 1/2016, and the
rehabilitation plan indicated the goal was for the employer to return to work for the employer.
The WCCA noted the employee had a "reasonable expectation" of returning to work with the
employer and that was all that was required to avoid the requirement of conducting a job search.
Finally, the employer also appealed an award of temporary partial disability benefits(TPD)
arguing the employee failed to show his reduction in earnings was causally related to his injury
and that his wages fluctuated before the injury just as his earnings did after the injury. The
compensation judge found the employee missed time from work for medical appointments and
his restrictions and awarded TPD. The WCCA affirmed concluding the employer had not
presented evidence to rebut the presumption that the employee's actual earnings were an
accurate reflection of his reduced earning capacity.
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Peterson v. Midwest Machine Tool Supply, Inc., slip op(WCCA 3/7/17)
Compensation Judge: James Kohl
WCCA Panel: Stofferahn, Milun, Sundquist
The employee appealed the denial of a Gillette low back injury from sitting at work all day long
(7.5 hours/day). The employer's expert(Dr. Richard Strand) opined there was no evidence that
sitting in a chair at work caused the employee's low back condition. On appeal the employee
argued Dr. Strand's opinions lacked foundation because he had not been provided with a MRI
that showed a mild disc bulge eccentric to the left at L5-S1. The WCCA noted the treating
doctor concluded the MRI findings did not explain the employee's symptoms but "more
importantly" the WCCA noted the employee did not present a medical opinion indicating the
work injury was a substantial contributing cause of the employee's complaints. The WCCA
affirmed the denial noting Dr. Strand had adequate foundation.
Gerhardson v. Indus, Inc., slip op(WCCA 3/15/17)
Compensation Judge: Rykken
WCCA Panel: Milun, Stofferahn, Hall
The WCCA upheld the denial of the employee's claim for permanent total disability benefits.
The compensation judge relied on the independent vocational opinion of Kate Schrot from
Stubbe & Associates who opined the employee retained the ability to obtain sustained gainful
employment. This opinion was adopted over the opinion of QRC Laura Hokeness. The WCCA
held there was substantial evidence to support the judge's decision and affirmed.
Koll v. Ind. School Dist. 345, slip op(WCCA 3/16/17)
Compensation Judge: Tate
WCCA Panel: Hall, Milun, Stofferahn
The WCCA affin-ned the compensation judge's finding the employee sustained a traumatic brain
injury, post-concussive syndrome, neck, mid back and low back injuries after a slip and fall. The
compensation judge relied on the treating providers' Drs. Noran, Halsten, and Rutledge opinions
on the extent of the employee's injuries over those of the independent medical examiners Drs.
Strobl and Beniak. The WCCA reiterated they will not disturb a judge's choice between medical
experts on appeal and conflicts in medical expert testimony are to be resolved by the
compensation judge.
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Duehn v. Connell Car Care, Inc., slip op(WCCA 3/20/17)
Compensation Judge: Rykken
WCCA Panel: Sundquist, Stofferahn, Hall
The WCCA affirmed the compensation judge's denial of a work injury on August 21, 2013, for
failure to provide timely notice within 180-days. Where the employee testified he did not want
to make a big deal of the injury and told providers he was not bringing a workers' compensation
claim, the assertion the employer knew about his condition was not enough to establish notice
was provided (the employer testified they were not aware of the alleged injury). This injury was
therefore denied. However, when the employee texted his supervisor following a claimed
November 18, 2014, injury indicating he could no longer do certain job duties due to the
worsening of his condition following the performance of those duties, the employer had actual
knowledge of the injury and therefore notice was properly established. The WCCA held the
employer's knowledge of the employee's pre-existing condition and the statement he was doing
too much work, would put a reasonable person on inquiry that an injury or disability is workrelated, establishing actual notice. In yet another turn of events, the compensation judge then
denied the claim for temporary total disability benefits once the employee was released
following surgery finding he failed to conduct a diligent job search. Although the employee
testified to his job search activities, the judge felt the lack of documentation of that search in the
form ofjob logs or other documentation did not support his testimony. The WCCA affin-ned,
holding this is a question of fact and given the employee's minimal detail and failure to
substantiate his testimony with other records, the compensation judge's decision was not
unreasonable. Finally, the WCCA reversed the compensation judge's award of payment of
medical expenses to a provider who was given notice of their right to intervene but filed their
motion after the 60-day period outlined in Minn Stat. § 176.361, subd. 2(a). The WCCA strictly
applied the 60-day deadline and if a motion is filed after it expires, it is not timely and must be
denied. Interestingly, they reasserted the holding in Adams v. DSR Sales noting that if the
intervenor had not intervened, the employee may bring a claim for the provider's expenses
directly. Once the intervenor elects to intervene however, this principal no longer applies.
Cruz v. Express Employment Professionals, slip op(WCCA 3/24/17)
Compensation Judge: Jeffrey Jacobs
WCCA Panel: Sundquist, Milun, Stofferahn
The employee's appeal was denied and dismissed for failure to pay the $25 filing fee. The
WCCA affirmed.
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Mohammed v. Minn. Veterans Horne, slip op(WCCA 4/4/17)
Compensation Judge: James Cannon
WCCA Panel: Milun, Stofferahn, Sundquist
The pro se employee appealed the compensation judge's finding his claim was barred by the
statute of limitations. The insurer denied primary liability for a June 29, 2002, injury by letter
dated January 14, 2004. The employee did not file a claim until 2010, outside the 6 year statute
of limitations.
Noga v. Minn. Vikings Football Club, slip op(WCCA 4/20/17)
Compensation Judge: William Marshall
WCCA Panel: Milun, Stofferahn, Cervantes, Sundquist
Defensive lineman Alapati Noga played for the Minnesota Vikings from 1988 to 1992. He
claimed his use of his shoulders and head in making tackles resulted in headaches and
wooziness, which he reported to his trainer or team doctor during or after the game who gave
him over the counter medication, a blanket and/or told him to rest. In 2007 he claimed memory
loss, blackouts and vision loss from these head injuries resulting in concussions and dementia.
In 2015 the employee filed a Claim Petition for Gillette injuries to the head. Judge Marshall
found the employee established he sustained a Gillette injury culminating in December 1992(the
last day he worked for the Vikings), the employer had notice ofthe injury and the statute of
limitations had been tolled due to the employer providing medical care for the complaints. On
appeal, the WCCA remanded for further consideration and analysis of whether the evidence
supported a finding the employee's work activities during his employment with the Vikings
were, in and of themselves, a substantial contributing factor to his injury. The Court pointed out
the employee went on to play for other football teams after leaving the Vikings and the medical
expert relied upon by the compensation judge does not specifically discuss or address the
specific time period the employee worked for the Vikings. Instead he discusses the "multitude"
of concussions sustained while playing football, presumably over his entire career. The Court
felt the employee must present evidence specifically indicating the work activities during the
years spent with the Vikings were a contributing cause of his disability, but the evidence
presented and analysis by Judge Marshall did not make this clear. The Court therefore
remanded.
Bolstad v. Target Ctr., slip op(WCCA 5/5/2017)
Compensation Judge: William Marshall
WCCA Panel: Milun, Stofferahn, Sundquist
The employer and insurers appealed the compensation judge's apportionment determination,
denial of a consequential Gillette injury, rejection of a superseding, intervening injury, and award
of temporary partial disability benefits. The employee involved three admitted right shoulder
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injuries and one admitted left shoulder injury. Four IME doctors (Drs. Salovich, D'Amato,
Wyard, and Wicklund) and Dr. Wengler offered varying opinions regarding the nature and extent
of the injuries and apportionment of liability. The compensation judge rejected the
apportionment opinions and apportioned liability equally to all four injuries; the WCCA
affinned. The WCCA also affirmed the deten-nination that all four injuries were responsible for
temporary total disability benefits following two left shoulder surgeries, concluding the right
shoulder injuries played a role in the employee's overall disability. The compensation judge
rejected the 1990 insurer's argument it should not be held responsible for the temporary partial
disability benefits because the employee's earnings following his 2009 and 2010 injuries
exceeded the 1990 average weekly wage; the WCCA affinned, citing Brink v. Metro. Waste
Control Comm'n,in which the WCCA held an injury that contributes to an employee's wage
loss should not escape liability for the injury's apportioned share of wage loss even though the
employee's current wage was greater than the wage at the time of the injury.
Parker v. Foley Locker, slip op(WCCA 5/11/2017)
Compensation Judge: Stephen Daly
WCCA Panel: Milun, Stofferahn, Sundquist
The employer and insurer appealed the award of benefits in connection to an admitted 2015 low
back injury. Dr. David Fey(IME)opined the work injury was temporary and resolved but Dr.
Robert Wengler opined the injury was permanent. The compensation judge adopted Dr.
Wengler's opinion and the WCCA deferred to the choice of expert. The WCCA also affinned
Dr. Wengler's Weber rating(13% permanent partial disability rating for a sacral fracture).
Younghans v. Johnson Bros. Liquor, et. al., slip op(WCCA 5/12/2017)
Compensation Judge: William Marshall
WCCA Panel: Stofferahn, Milun, Sundquist
The employee appealed the compensation judge's finding his 1988 injury was not a substantial
contributing factor to the employee's neck condition. As a result of his 1988 injury the
employee underwent a cervical fusion and was able to return to work, fishing, hunting, golfing,
and playing hockey. The employee sustained a second work injury in 2014 after which a MRI
revealed a stable fusion. Drs. Friedland, Monsein, and Zeller offered varying opinions, with Dr.
Zeller being the only doctor to conclude the employee's 1998 was not a substantial contributing
factor to the neck symptoms the employee experienced in 2015. The WCCA affinned deferring
to the compensation judge's choice of expert medical opinion.
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Petzel v. DS Agri Constr., slip op(WCCA 5/16/2017)
Compensation Judge: Kathleen Behounek
WCCA Panel: Sundquist, Milun, Stofferahn
The employee appealed the denial of his claim for temporary partial disability benefits arguing
the employer and insurer failed to rebut the employee's post-injury earning capacity. The
WCCA affirmed the denial noting the employee attempted to put the "cart before the horse and
the employee failed to prove the $80/month the employee's father paid him to help out of the
family farm was not sporadic and insubstantial income.
Robertson v. Manpower Temp. Services, slip op(WCCA 5/16/17)
Compensation Judge: Rolf Hagen
WCCA Panel: Sundquist, Milun, Stofferahn
The employee claimed a prior Stipulation for Settlement closing benefits on a full, final and
complete basis for carpal tunnel syndrome, did not foreclose a claim for RSD because it was not
specifically identified in the Stipulation. The compensation judge disagreed and dismissed the
current Claim Petition based on the Minnesota Supreme Court's recent Ryan case, which holds
conditions that are reasonably contemplated at the time of the settlement need not be specifically
identified in a Stipulation to be considered closed out by the settlement. The WCCA agreed and
affirmed.
Titchenal v. Prairie River Home Care, slip op(WCCA 5/18/17)
WCCA Panel: Hall, Milun, Sundquist
The WCCA granted the employee's petition to vacate a 2006 Stipulation for Settlement based on
an unanticipated substantial change in medical condition. The WCCA agreed with the employee
that two additional surgeries since the time of the settlement resulting in a 5-level cervical fusion
in 2015, compared to a 1-level fusion at the time of settlement, was sufficient to be considered a
change in diagnosis. The Court also felt she had experienced a change in her ability to work
with new limitations restricting her to only part-time work, compared to only minimal full time
work at the time of settlement.
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